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Pursuant to Federal Rule of Appellate Procedure 27(a)(1), Appellants (the 

Lenders) respectfully move for an order clarifying the operation of this Court’s 

October 14, 2021 order staying the compliance date of the Rule. The Bureau 

opposes this motion and may file a response. 

INTRODUCTION 

At the start of this appeal, this Court stayed the compliance date of the 

rule under review “until 286 days after resolution of the appeal.” 10/14/21 

Order. A stay was necessary because, without one, the Lenders would need to 

undertake the costly, months-long process of preparing for compliance with the 

Rule before their challenge was fully resolved. 10/1/21 Stay Mot. 10-12. 

Although an appeal is obviously not “resolved” so long as it is ongoing, 

the Bureau nevertheless asserted on its website last June that the stay would 

expire 286 days after the Supreme Court issued its judgment on June 17, 2024. 

See Z. Martinez, CFPB, New Protections for Payday and Installment Loans Slated To 

Take Effect Next Year (June 14, 2024), https://tinyurl.com/3kzu23su. The 

Bureau was relying on the premise that the appeal would be fully “resolved” 

once the Supreme Court acted to reverse the 2022 judgment of this Court, which 

is why the Bureau told this Court that it did not even have to issue a new 

judgment at all. 6/14/24 CFPB Resp. 2.  
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The Bureau’s assertion proved untenable. On remand from the Supreme 

Court, the appeal continued.  This Court issued a new judgment, entertained the 

Lenders’ petition for rehearing on their non-Appropriations Clause claims, 

withheld issuance of the mandate, and directed the Bureau to respond to the 

petition, which remained pending for approximately three months before this 

Court denied the petition and issued its mandate on November 12, 2024.  

And because the Lenders plan to seek Supreme Court review of this 

Court’s new and most recent judgment, the appeal is still not resolved: If the 

Lenders succeed, the Supreme Court will hold that the Rule must be set aside; 

only then will the “appeal” of the district court’s rejection of their challenge to 

that Rule be “resolved.” At a minimum, the appeal was not “resolved” before 

November 12, 2024, because the appeal in this Court was still ongoing until that 

date.   

Before filing this motion, the Lenders conferred with the Bureau, which 

indicated that it opposes this motion and continues to maintain that compliance 

with the Rule will be required no later than 286 days after the Supreme Court 

issued its judgment on June 17, 2024.1 

 
1 This Court has jurisdiction to clarify the scope of the 2021 stay order without 
recalling the mandate, for “[a]n appellate court … has continuing power to 
accept and pass upon a petition to clarify” its own rulings. Greater Bos. Television 
Corp. v. FCC, 463 F.2d 268, 278 (D.C. Cir. 1971); see 16 C. Wright & A. Miller, 
Fed. Prac. & Proc. Juris. § 3937.1 (3d ed. 2024) (“[T]he courts of appeals retain 
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ARGUMENT 

In 2021, this Court ordered that the compliance date of the Bureau’s Rule 

be stayed “until 286 days after resolution of the appeal.” 10/14/21 Order. That 

stay extends through any post-judgment proceedings in this Court, including the 

filing and resolution of a rehearing petition, as well as any Supreme Court 

proceedings in the case—including those resolving a petition regarding this 

Court’s most recent judgment upholding the Rule. 6/19/24 Op.; see also 

11/12/24 Order (denying rehearing); Sup. Ct. R. 13.3 (time to petition for 

certiorari “runs from the date of the denial of rehearing”). 

Indeed, it is impossible to read this Court’s order as saying anything else. 

After all, an appeal is not resolved in any sense of the word, so long as the 

possibility of future appellate proceedings remains. To resolve means “to 

settle”—i.e., to finish. Oxford English Dictionary, “Resolve” (Mar. 2024). And an 

appeal is not finished when the possibility or rehearing still exists or when there 

is still another appellate court to go. That is why a “judgment” is not “final” 

 
all power necessary to control enforcement of their own orders.”). But in all 
events, this Court can recall its mandate ahead of clarifying the stay order, 
should it wish to do so in an abundance of caution. See Dilley v. Alexander, 627 
F.2d 407, 412 (D.C. Cir. 1980) (“recall[ing] … mandate” to grant “motion for 
… clarification” and “approv[ing]” of the decision to file such a motion to bring 
a “misconstruction” of the court’s order “to [its] attention”); Meredith v. Fair, 306 
F.2d 374, 378-79 (5th Cir. 1962) (Wisdom, J.) (recalling mandate to clarify it). 
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until at least “the time expires for filing a petition for certiorari.” Clay v. United 

States, 537 U.S. 522, 524-25 (2003) (review of appellate court’s “affirmation of 

[a] conviction”); see also, e.g., VirnetX Inc. v. Apple Inc., 931 F.3d 1363, 1375 (Fed. 

Cir. 2019) (a “final decision” under Patent Act occurs “when the invalidity 

challenge is decided on appeal and the time for petitioning for certiorari has 

passed”); Castaneda-Castillo v. Holder, 723 F.3d 48, 66 (1st Cir. 2013) (judgment 

“final” for Equal Access to Justice Act only “once the period for seeking 

certiorari … [has] expired”).  

In fact, when this Court wishes to key a stay to the resolution of 

proceedings in this Court, it knows how to do so. SEC v. Barton, 79 F.4th 573, 581 

(5th Cir. 2023) (granting stay that remains in effect “90 days from the issuance 

of this court’s mandate”). Here, by contrast, this Court chose to start the 286-

day clock on the “resolution of the appeal,” thereby permitting the Lenders to 

exhaust their appellate options before undertaking the costly, months-long 

process necessary to prepare for compliance with the Rule. 10/14/21 Order. 

That means that this Court’s stay remained in effect during the pendency 

of the recent proceedings on remand, and remains in effect still, up to and until 

the Supreme Court’s final disposition of the Lenders’ certiorari petition seeking 

review of this Court’s most recent judgment on remand. To put a finer point on 

it, on June 19, this Court “reinstate[d]” its holdings as to the non-funding 
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“alternative arguments” here, and then “render[ed]” the opposite judgment in 

favor of the Bureau. 6/19/24 Op. 2. That disposition was a new and distinct 

judgment—one over which the Lenders had a right to seek rehearing, and one 

over which they still have the right to seek Supreme Court review. See Fed. R. 

App. P. 35; Sup. Ct. R. 13.3. Only after those avenues for relief are exhausted 

will this appeal be “resolved.” 

The Bureau, however, sees things differently. It publicly took the position, 

and continues to maintain, that this appeal was “resolved” on the day that the 

Supreme Court formally handed down its judgment (June 17, 2024), and that 

the Rule would therefore go into effect 286 days later (March 30, 2025). See 

Martinez, supra. That reading of this Court’s order was flawed from the start—

but it is especially untenable following this Court’s actions on remand. The 

relevant premise of the Bureau’s position was that the Lenders’ “non-funding 

claims” were fully “resolved” by this Court’s 2022 judgment and the Supreme 

Court’s denial of the Lender’s cross-petition in 2023. 6/14/24 Resp. 1-2. For 

that reason, the Bureau argued that this Court did not even need to issue a new 

judgment at all—and if it did, any judgment should be limited to the funding 

issue addressed by the Supreme Court. Id. 

But this Court rejected that course five days later—specifically issuing a 

new decision that “reinstat[ed]” its other holdings, “render[ed]” a formal 
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judgment in favor of the Bureau, and set a time limit for the Lenders to seek 

rehearing. 6/19/24 Op. 2. After the Lenders filed their rehearing petition, the 

Court directed the Bureau to file a response and issued an order withholding 

issuance of the mandate.  The Court then deliberated for months before denying 

the petition.  If the Bureau were correct—i.e., if the Supreme Court had resolved 

the non-funding issues in 2023—this Court would have lacked the power to 

reopen those issues, and then put them up for potential en banc review.  

This Court had it right. Because the Lenders had obtained full relief from 

this Court’s original judgment—i.e., vacatur of the Rule (based on the 

Appropriations Clause)—they could not have sought rehearing as to any other 

(non-outcome-altering) issue in 2022. See Deposit Guar. Nat’l Bank v. Roper, 445 

U.S. 326, 333 (1980) (“A party who receives all that he has sought generally is 

not aggrieved by the judgment affording the relief and cannot appeal from it.”); 

see also, e.g., 15A C. Wright & A. Miller, Fed. Prac. & Proc. Juris. § 3902 (3d ed. 

2024) (“standing to appeal” turns on “an adverse effect of the judgment”).2 

 
2 The two decades-old, out-of-circuit cases in the Bureau’s prior submission do 
not say otherwise. See 6/14/24 Resp. 2. In one, the court denied review, with 
several judges concurring separately to “reject the unprecedented proposal for en 
banc hearing suggested by a prevailing party dissatisfied with certain 
nondispositive language in the panel majority opinion.” New Era Publ’ns Int’l, 
APS v. Henry Holt, Co., 884 F.2d 659, 660 (2d Cir. 1989) (Miner, J., concurring 
in denial of rehearing en banc). And in the other, the court corrected a plain 
mistake as to the specific legal issue it addressed; it did not reach out to decide 
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In turn, in order for the Lenders to be able to seek this Court’s en banc 

review of the non-funding issues, it was necessary for this Court—as it did—to 

issue a new judgment regarding those issues. The Lenders had a right to seek 

rehearing on those issues. And now that this Court has denied rehearing over 

that new judgment, the Lenders have the right to seek review of that decision at 

the Supreme Court through a new cert petition.3 

The upshot is this: An appeal is not “resolved” until the appeal is over; 

and an appeal is not over until a party has had an opportunity to seek rehearing 

in the Court of Appeals and the Supreme Court has had the opportunity to 

review. Here, this Court has issued a new judgment regarding the non-funding 

issues in this case; has declined to rehear that new judgment; and the Lenders 

intend to seek review of that new judgment in a cert petition. In so many words, 

this appeal is not done: the Lenders’ challenge to the Rule, and its appeal 

 
other non-dispositive issues within the original judgment. See Taylor v. Norris, 401 
F.3d 883, 884 (8th Cir. 2005). 

3 The Lenders filed their original conditional cross-petition for certiorari in an 
“abundance of caution,” but aware that none of their requested (added) relief 
would likely make any real-world difference in light of this Court’s holding 
based on the Appropriations Clause. See Cross-Pet. 11-12, CFSA v. CFPB, 143 
S. Ct. 981 (2023) (No. 22-663) (Cross Pet.). This time, however, a cert petition 
will be outcome-determinative, because if the Lenders are successful, the Rule 
will be set aside. See also infra Part II. 
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regarding it, is very much alive. And for that reason, by its plain terms, this 

Court’s stay order remains in effect, with its 286-day clock not yet running. 

At a minimum, the Bureau is wrong to say that the order’s clock started 

to run when the Supreme Court handed down its judgment on June 17, 2024. 

Indeed, that position is irreconcilable with this case’s subsequent procedural 

history. After the Court issued that judgment in June 2024, this Court then 

issued a new judgment, entertained the Lenders’ petition for rehearing regarding 

the claims not addressed by the Supreme Court, withheld its issuance of the 

mandate, and directed the Bureau to respond to that petition, which remained 

pending for roughly three months before this Court denied the petition and 

issued its mandate. Those substantive appellate proceedings make very clear that 

this “appeal” was very much not “resolved” back in June 2024. Instead, at the 

very least, even if the stay order’s clock does not start until any Supreme Court 

proceedings have concluded, it starts with the issuance of this Court’s mandate. 

Under no circumstances has it been running for the last five months. 
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CONCLUSION 

The Court should clarify that its existing stay extends until the time for 

filing a petition for certiorari of has expired or, if the petition has been filed, until 

the Supreme Court’s final disposition of the case, whichever comes later. In the 

alternative and at a minimum, the Court should clarify that its existing stay 

expires 286 days after the Court’s recent issuance of its mandate.  

November 18, 2024     Respectfully submitted, 

/s/ Christian G. Vergonis 
Christian G. Vergonis 
Brinton Lucas 
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