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S'l-l IAI.rIUATE. D ORDER FOR PE RM ANE NT IN,JUNCTION ANl) M  ONETARY

.Il3l)f; M EN 'I' AS TO VAST TECII SUPPIIRT, lwI,C AND 0N IG TECH IIEIaP. IJLC

Plainti l-1-s tlle lt-cderal 'l'l-tlkle C-onll-nission ( --1---1-C--- or v-c'ol'llll-lissil7n--l and the Stale of

C--ol-nplëtint tbr I'el-n-tanent lnj unctitln antl (lther l'lquitable I'telief (--(.'()l'nplai nt--) purstlant to

allk'.l 57b- the -l-elelnltrketing and C-onsurner l--ratlt1 and zXbuse I'rklvention z'Xct (--*1 'elelplarketil'lg

A c1- - ) ) 5 t .ï . S. (',- . :.,% j 6 1 0 l -6 1 08. and the I'7 ) ori da l3t'tcelnt i ve antl I.J 1-1 f-ai r -l-rakl k? Prltklt i ccs A cl

1' I a i llli t-fs and llefendants 'Vast -l-ee1'1 Support- l . I -(..- alld ()N1Ci -l'ecl4 I lelp. l -1.-C- ( the --'%''ast

I'.le i'el-ldallts-- ) lhrough tht't krotlrt-zNppointetl I'tecei N'er. stiptl Iate tt) the entry o 1- thi s S ti pu Iated'

tlrtler lk)1' lAcrlnanent lnl' tlllction and s'lelltltal-y .1 tldgnlcl'll (.--(.)l-t1el--') to restnl vc al 1 nlatters il'l

di sptlte i :,1 llAis action betvveen thcln.

' l ' I 1 l 2- Iî E 17()) R I ( I -1 ' l S C)1.'t f) E 1?- l :' l ) a s 1'b l l (7 l&,s .-

F l N 1) I N f ; S

' l -1-1 1 s (.'()tl rt lla. s j uri s(1 -1 ct 1-()1-1 ov't?r t 11 1 s l'llattttr.
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''l-he Colnplaint eharges that the Vast Defentlants partieipated in deceptive acls or

p. ractices in violation of Section 5 of the FTC A ct. U .S .C . .k 45 the l-'-1-C- sJ é. r

Telenlarketing Sales Rule (--1-SR'') 1 6 C .F.R. llart 3 1 0 as afnended, and IEI-DUTPA

Section 5() l .204.

-'1'-he Vast Defendants are in d efault.

'I-hc Cotlrt-Appointed Receiver has deternlined that lhe Vast lJel-elldants could not be

operated legally or prolitably.

Thc Vast Dcfbndants' unlawful salc o1- 'lkcl) Support Products and Services at issue in

tlèis case g enerated nlore than $5 l lnil lion in net paylnents l-rolu consunners. The Vast

Detkndants received approxima. tely $. *27-227.2 72 of those consulncr paymcnts.

The parlies agree thal this Ord er resolves :tl I al legations in the ColnplCtint.

The Vast I'.lttkndants vvaive and release any clailn tl-ley luay llstN't2 against the

P l ai nti l-l-s and their agents tllat rel ate to th 1 s acti on -

The N/ast Dttfendants vvaive any clain) that they l'nay have tlnder the Flqual A. ccess to

date o 1- this Order, and agree to bear their oum costs and attorlley lkes.

'l-l)e Vast Detkndants vva. ive al1 rigllts to appeal ()1' othervvise challenge or contest thc

validity ()1- this Order.

1)E. FINITIONS

I''k)r the purpose of this Order. thc lbllovving dclinitions sllall apply:

SeElcctronically Stored I nfornzation'' or G E-SI '' sllall lnean the conlplete original

and ally non-id entical copy t'whcther di tl-ercnt fronl tlle original because of notatiolls. (11 fferent

l-letadata. or othelavise') regard less ol- origin or location. o t- ally ïvri ti ngs. dravvi ng s, graphs,l ,
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charts. p hotogl-aphs, sotlnd recordillgs. ill-tages. :11.1()1 (lther data or data colnpilations stored in :11-1).,

electronic rnediuln froln vvhich infornlation can bc obtailled either dircctly or, if ntcessary- after

translation by you into a reasonably usable lbrn-1. 'I'his incltldes. but is not lilnited to, electronic

luail, instant naessagings videoeollferellcillg. ttlld other electronic correspondence (Nvhether

acti ve. a rchi ved- or 1 1) a deleted 1 telns tk) lder). word processing 1-l les, sprcadsheets, databases, and

N'ideo and sound recordings. n'hether stored 01-1 : cards; lma. gneti c or electronic tapes; d isks;

conlputer lnard drives, netxvork shares 01- servers. or otller Jrives', clotld-ba sed platform s: cell

phones- P1.)As, colup tltcr tablets. or other I-nobi Ie deviees-, or other slorage lnedia.

b- Pla in tiffs-' nleans the llAed eral I-rade Connln ission and the State of l'lorid a.

%' lteceiver'' Iueans lllt7 receiver appointed in Section V I ilf tlli s (-lrtler and any deptlty

reeci vers tlpat shal 1 bc nftllled bv the receiver.

'--l-cch Su p. p. ort Protl uct or Scn'icc-- ll-lcans any plan. prograln. softvvarc, or service

-ketekl t() repair- nlaintain or 1 l'nprove a col-nputer-s perfbn-nance or scctlrity- incltlding registrylnal

I ti-virtls prog ranls and colnputer or softAvare diagntlstic services.c eancrs. al'l

z--relem arketing-- lneans any plalz. prllgl-alll. ()r ctllnpltign that is condtlcted to induce the

purcllase 01'- goods (-.,1- services or a chari table colltrilntltioll by tlse 01- one or nlore telephones.

1101- 1- SLICCCSSOI-S l1lld aSS1* ttns .t . w.

1.

BAN ON TECI I SUI'P()R'I' PRODUCTS ()R SERVICES

IT IS HEIAEBY Oltl')F-ltE 1) tllat tlle V81st Defendants are pernnanently restrailled allkl

Cn I O 1 nC( 1-0117 .

Case 9:14-cv-81397-KAM   Document 154   Entered on FLSD Docket 06/20/2016   Page 3 of 31



A dvertising. l'narketing- prolnoting- oftkring for sale, selling- providing or assisting
, or

providing eonstllting services lbr others cngaged 111 advertising, mark-eting, prom oting, oftkring

for sale, sel ling or providi ng any -I''ecl1 Stlpport Product or Service; and

llsvl'tilng or controllillg aay business entity advertising, nAarketing, prolmoting, offcring for

sale, selling. providing. or assistillg 01- providing consultillg selwices for others cngaged in

ad 'kcrtising. lnarketing, prol-noting. offeri ng tbr sale- seI 1 i ng or providing any -l-ech Support

llrodtlct ()r Service.

l l .

PRII11IBII-ION A(;A INS'I' M ISREPRESENTATIONS

IT IS HEItEBY ORDERED that thc Vast llefendants, the Vast llefenklants' ofticers,

agcnls. elnployees, ayld :111 othcr pcrsons iI) active concert or participation Nvith any of themr who

rceeive actual notice (.) t- this tll-tlcr. Nvhethttr actillg tlirectly or indirectly, in connection Nvith the

naarket 1 ng, advert i s i ng- pronlot 1 on. d 1 stri bution. t) l-l-eri ng fbr sale, tnr sale Of any goods or

sela-ices. are herebl' perlnancntly restraillcd and enioined frolu :

Nlisrepresenlillg, directly 01- illdirectly, expressly or by 1 nlplicatioll, any lraterial fact; (Ar

Any acts or practices that violate 1-'f.)tJP'l-A. Chapter 50 1 , I'art ll. Florida Statutes,

incltlding, btlt not 1 i l'nited to. tlle ttse o f ktnj' l-alse 01- nlisleadi ng statelnent to ind uce any person t()

pay for goods or serviees i 1,1 contlectiol) Nvi th the nlarkeling, advcrti sing, pronlotion, distributiol).

oftkring for sale (.J f any goods ()1- servi ees.
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l I I .

PIt()l1IBITlON AGAINST DECEPTIVE TELEM ARKETING

1.-1* IS Ftl RTIIE Ik ()RI)EItFuD that the Vast l-lcfendants, the Vast Delkndants- officers,

agents, ennployees- and al 1 other persons in active conccrt or participation Nvith any of theln. vvho

receive acttlal nklticc 01- tl-lis Ordcr. Nvhelhcr acti ng directly or indirectly- in connection vvith the

rl-elcluarketil'lg of al)l' pl-od uct 01- service. are pcrlnanently restrained. and enjoined frol'l) :

M' ak illg a false or rnislcatling statelncnt to induce any person to pay for goods or services

o1- to i ntl' ucc a ehari table c('.)n t ri btlt i on ., or

IV.

IC,QI7ITABLE' M ONETARY JI-EDGM ENT

l T I S F t ; RTH E 11 (.) 14 I)Elt E 1.) tlla t :

Jtld glnent in tlle alutlunt ol- 'l-p'cnty-seven iM illion '1-w'tl Hundred TAvttnty-seven

Thousantl -rB'() I'lund red Seventy--l-&vo llollars (527,227,272) is entered in t-avor of the

Plaint 1- l-1-s ltgai 1) st the N''as t l7efendants. 1 oi 11 l 1 y and several l y, as eqtli ta. ble lnoneta ry reli ef.

I .--1Yec15 N'e tlpon tlle enlry 01'- tlli s tlrd' er, the Vasl l.lejkndants shal 1 stlrrcnder to the

lhc sras! I'lefentlanls- ttssels in the possession of the Itecciver.

l 1- necessttry, tlle Vast Detkndants shal 1. vvithin ten ( 1 0) days of- cntry of this t.)rtler.

Ilefentlants- assets 111 11')e possessiol) ot- the Rcceivcr. -l-1)e Receivcr is hereby directetl lo nlarket

and sell the :781st Dclkndal-lts- assets. An).. transl-er lkwcs- laxes. or othel- paynnents mandated l-rol'n
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the tl'allsferor tlncler lavv shall be paid ti-oll-l the proceeds o1- each sale at the til-ne such asset is

sold .

-l'1le Vast Delkndallts relinquish klolnillion and all legal and eqtlitable right. title. and

intcrcst in all assets tl-anstkrred pursuant to this (lrder and nèay not sttek the return 01' any assets.

'l-l'1e facts allttgetl in the C'olnplaint &vi 1 l be taken as true, Nvithout further prot? 1) in any

subseqtlent civil litigatioa by or on behttl 1- of the Plaintiffs. including in a proceeding to enforce

I'lai ntiffs- rights to any paylnent or lnonetltry j udgnlent purstlant to this Ordcrr stlch a s a non-

kli scllarqeabi l 1 ty eoln p l a 1 nt in anv bank' ruptcv case .

-l-Ine lttcts al leged in the Colmplaillt cstablish al l elel-nents necessary to suslain an action

8% 5234.a )(.2.)4) A ). and th i s (Drder svil l havc eol lalcral estopp el cffcct for sueh purposcs.

'I'he Vast ltletkndants acknovvledge that their -l'axpayer ldentit-ication Nunlbers ( En-lployur

Identi licatikln Ntllubcl-s ). vvhich Vast l'lefendallts lnust subnlit to the Plaintifl-s- nnay be used lbr

(2tll lecti ng alld repkprti l)g on any del inqtlent anlount arisillg out of tllis Cll-tler- in accordance ïvit 1,1

3 1 t . J - S' . (- - . j 7 7 ( ) l -

1-1 . z'N l I l11()l'1t))' p aid lo the Ià1 ainti ft-s ptlrsuant to thi s (lrkler nlay be deposi tcd into a ftlnd

adn'l i ni stered by the C t'.)l'nn-1 i ssitpn or its designee on behal f of both tlle (l-onnluission and tlle State

o f 1--1 ori (1tl. t t) be tlsed lbr t'tq tl i tablkt rcl i ef inc 1 tld 1 n g consu n) er red ress and an y attend ant ex pellses?'

1br tlle tttl l11 i 1) 1 strat -1 (.)1-1 t) 1- :'.t11,// redress fund . l 1- a rcprcsenlati ve o f the P l ai nti ffs dec i dcs that (.1 1- rect

red ress tt'y ctdllstln-l ers 1 s vvho l l y 01- parti al l y 1- l'l-lpratt t i cable or nloney rerrl :1 i ns a l-ter redress 1- s

colplpletu-tl. lhe Plaintifl-s nlay app. ly any relmaining nloney for sucll otller eq uitable re1 ief

( incltldi I1g constlnper in lb rlultt i on rel-nedies) as i t (leten-nines l() be reastlnably' rclated t(' tlle Vast
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shal l be divided betNvcen tlle Conanlission and the State of Flklrikltt to be deposited to the I..J.S.

-l-reastlry as d isgorgenlent and the State 01- F lorida Departnlent ol- l acgal Affairs Escroqv Fund.

Delkndants in this proceeding l'lavc no rigl'lt to challenge any actions the Plaintiffsa tlle Receiver

or their representatives n-tay tak'e pursuanl to this Stlbsection.

CUSTOM ER INFORM ATION

IT IS FURTI-IER ORDEIkED that:

-I-l)e Vast Defenda. nts, the Vast I7efendants' ot-ticers, agents. elnployees. and attorneys,

:11-14.1 al l otl-lcr persons in activc concert or participation Nvith any of thelm, vvho receive actual

noticc of this (lrder, a re pernxanently rcstraincd a l'ld enjoined frol-n dircctly or indirectly:

Fail ing to providc sufticient custol-ner i 1-1 fonnation to ellable tlle lAlaintiffs to

eft-iciently adnninister eonsulner redress. l 1- :,1 reprcselltative of the Pl:tinti ll-s rcqtlest in Nvriting

:111,y infbnnatioll related to red ress, the Vast l'lefendants natlst provide it, il1 tlle form prescribed

by tlle P l ai nti ffs , vvi thin l 4 days :

Ilisclosing, using. or benelitting froln cuslolmer inlbrlnation. including the nanne-

addl-ess. telephol')e nunlber. ennail ad dress. social sectlrity nunnber, tltllel- iklenti fying inlbnna tion,

t)r any data tllat enables aecess to a ctlstolner-s aceotlnt tincl utli l)g a credit card. bank acctAunt, or

conllectiol) Nvitl'l the sale of the k-ast l)e lk-ndants' '-l-ech Support I'roduct t)r Service-. and

I'-ai ling to destroy stlcll custolner infolnuation in al l l-on-ns in their posscssion,

ctlstotly'. ('-,1. cflntrol vvith in 30 days :1 fler receipt of yvri tten dirtlct ion tf.) (21f.) so l-ronl a representative

ol- the làlainti 1-l-s. Nvhich shal l occur l1o earlier than lbllosving the elltry ot' a tinal order aga inst the

last relnailli ng klefendant in this case-
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Provided, howevcr. that custonler inforluatiol) need not be disposed of, and luay be

discloscd, to the extellt rcqtlested b)' a government agency or rcquired by law, regulation, or

court order; and

The lkeeei :':1- shal l provide sul-flcient custonler il-l tbnuation to enable the Plainti ffs to

efticiently adluinister consulmer redrcss. lf a representative of the Plaintiffs request in vvriting

any infornpatioll related to redress, tlle Receiver 1-11t.1st provide it. in thc forn: prescribcd by the

14 l ai nt i ffs , Nv i th i 1-1 l 4 days .

V I .

APPOINTMENT OF RECEIVER T() LIQUIDATE TIIE VAST DEFENDANTS'
ASSETS, W IND IIOW N 'I'I4E VAST DEFENDANTS, AND STO RE THE VAST

DEFENDANTS' ES I

1-1- IS FtJlk'r'HE It O RIIE RE 1) lhat llav'id S. Nlandel- tlne rcceiver appointed by prior

orders ol- lhis eoul-'t. is llereby appointed Recei ver tbr tl'lc purpose ot- taking the necessary steps to

liquid ate tlle assels 01- tl'le Vast Ilcfcndants- al'1(l pay any l'lutt prllceeds to thc Plaintift-s to satisfy

tl-lc nlonetary .
'

) tldgment in this ordcr, allkl u'i llkl kltAu/n the Vast Ilefendants. ln carrying out thesc

duties, tlle Receiver shall be the agent ol- tllis cotlrt. shall bc accotlnt able directly to this court:

and is authorized and directed to:

I'erfonn al 1 acls nt-ccssary to prtltcet. conserve, prcserq-e. and preveilt vvaste or d issipation

Sell the Vast llclbndants' assets B'ithotlt l-tlrther kll-tler ot- the eotlrt'.

l----nter into ltgreenlents i n connection vvitl) tl-le reasonable antl necessary perfornnance 01-

the ltt-ceiver-s dtlty' (o sell the 'Vast IJel-endants' assels. includ ing, btlt 11(7( lirnited to, the retention

f ' 'ellts or other prol-essi onals to assist i 11 t l'le sai t! o 1- these assets.o ass 1 stants af . ,
? &
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Distl-ibute to the Plainli ffs, 'without further tlrder of the court, the funds received fronn the

sale of the Va. sl Defendants' asscts:

Take any :1nd :,11 steps that the Recciq'er coneludes are appropriate to Nvind tlown the Va. st

Dclkndants; alld'

Store alld securc the Vast rlefendants- I-ISI until either entry of a stipulated l5na1 order

against the 1:1st relna ining Detbndant in tlèis proeeeding or receipt of vvritten direction to do so

froln a represcntative 01- the Plaintiffs. -l-11t? Receiver is authorized to use up to $30,000 of

Reeeivership ftlnds to 17al' lbr the storing. sectlring. and destruction of the Vast Defendants- E SI.

q''i tllin 30 days 01- rcccipt of Nvrittel) (li rctrlion to (10 so l-rol'n a representative of the

relllainillg defendant in this case- the ltecciver sllal 1 l iquidate al l hardvvare related to thc Vast

Defendallts- E Sl. after illstlring all custolucr infornlation llas been deleted.

COM PEN SATION' ()12 RECEIVER

IT IS FUlt-I'll E 14 O RI)EltF-1) that the ItcceiN'er and all pcrsonnel hired by the Recciver,

inclucling cotlnsel to the Receiver and accountants. are entitled 1(.) reasonable conlpensation 1br

the pcrlklrlnancc o1- dut ies ptlrsuant to th is (lrder alltl for tl3e cost o f aclual out-o f-pocket ex penses

received by. the Vast l'lefendants. 'I'l1e lteceiver llltlst ll(7t increase the hourly rates tlscd as 1he

bases t-or such lbe appl ications yvithout prior apprllval of the Cottrt .
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NSII1.

ItI/'af.'.EIVER'S FINAL ltIi!P()RT AND DISBUItSEM ENT O F ASSETS OF TIIE

VAST l)EFI'>aN IIANTS

IT IS FURTIIER ORIJERED that:

-l-he Rcccivel' shall Iiquidate the assets o 1- the Vast Defendants, other than the ESI, as soon

as practicable. N o later than ninety (90 ) days 1-1-()111 the date ol- the entry o1- this Order, the

Receiver shall Iile and scrve on the parties a report (the --l7il)a1 Report on the Vast Delkndants--)

to tl'le Court that details the steps taken to dissolve the Vast Del-endants Receivership liu'state. The

Final Rep ort 01,1 l he 'Vasl De felld ant s sllal 1 i nc l tlde an accotlnting o f the 'Vast Defend ants

R 'vcrsllip I .--slllte- s t-lnances alld total asscts and a descri tioll of what other actions 1- f anyecel P , ,

Report 01) the 'Vast I'lcl-endants to tt1 l k llf.'lv.va creditors t'll- $11t't Vast Delkndants Nvith a notice

statillg tllktt any obiections to payillg any assets ot- the Vast llefendants to satisfy thc Iteeeiver's

costs and expellses and the nltplletltry jtldgment sct lbrth in this t-lrder naust blr subl-nilted to the

Court and served by lmai l tll7oll llle Receiver and tl'le parties Nvithin thirty (30) days 01- the nlailing

ol- tlle Icinal Repolc on tlle Vast Ilctkndants. lf stlbseqtlent actions (such as the colmpleîion of tax

l-eturns or t-tlrther actions tt) l-t,ctpver l-tdllds for the Vast lJcl-endants Receiverslaip l.'.':-state) are

approprittte. the Receiver sllft l I ti le al'l addit iona l report or reports (t-stlpplel-tlelltal lleport'- )

tleseri bi ng tlle stlbseq uent ttct io'ls and a stlbseqttent appl ick't i on f-or the paylnenl o 1- tb. es and

expcllses rela tetl 1t' thu. stlbsetltlenl acts.

-1 -he C.-o urt &vi l 1 rev i tt'$.$' the Ilina I Itepoy-t o 1-1 the Vast Defend ants alld any (7 bj ec tions to the

I .'' -1 ll:tl Report o 1'1 the Nz' ast I..)e tk l)d an't s alld . a b se n t :1 v al 1 d ob.j ccti on , Nvi 1 l 1 sstle :11,1 o rde r di rec t -1 )-l g

t 11 e llece i ve r to '- ( 1 ) 17:.13, t llk? reason a b l e costs and expen ses ol- adln 1- l1i sleri ng thc V ast Detk ndants
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authorizctl 17), Scctîon Vll (colupensation of Receiver) o1- tllis (lrd' tzr or other orders ol- this Court
,

and the actual (lttt-of-pock-et costs incurred by the Receiver in earrying-out his duties'
, and (2) pay

all ren-taining fttllds to lhe Plaintif-fs as partial satisfaction of the iudglment.

qvith Court approval. tlèe Reccivttr naay hold back funds for a specitsed period as a

reserve tt) cover additional lkes al-ltl costs related to actions to be addressed il1 a Stlpplelnental

lkeport. I 1- tllc Recei vcr does not nlake a supplelnelltal application for fees and exp cnscs vvithin

thc speei tied' pcriod, or i1- fullds renâain in the reserve fund aftcr the payments of tkes and

expellses approvcd 1-)/' the t-'tltlrt in respollse to such a stlpplelllental application. all ftlnds

renlaining in the reserve l-tllld sllall be ilmlrediately paid to the Plaintiffs or their designated

(ti t.'k')ll t& <

1 .') .

ltetrt-i ver- s btlnd i n tlle anlottllt o 1- $25.000 15 letl in this action as a requisi te ptlrstlant lo the

ta'lptlll C ourt ctpplrval 01- the Final Report, tllc C lerk of the Coul-t is d irected to return the

'l'etnpontry Ilcstrai n i lèg ( lrder ( l3E l 3 l .

1X.

TERM INATION OF TH E RECEIVERSHII'

1-1- I S FI;RKI-H I$-v R (IRDEItED that the ReceiN-er 1-111.1st conlplete al 1 dtlties- except the

stori ng () 1- 1-7 S I N's-i thi n l 2 () tl;al-s :.1 fter elltry o 1- th -1 s flrder, l7tlt 1.tnl' p arty' 01- t lle R ecei ver nnal'

req tlesL thltt the C'otlrt ex tend thc Receiver- s tenu 1-01. good catlse.

O ItDElk ACKNIIW Ll?IIII5 'IEN-I'S

1- 1- l S F U l.t-I ' I l 17- R ( ) It 1.) 1.'.!11 E 1) that thc q/ttst Dtr lklldal) ts (lbtai 11 ack (1k.) ysr lttdgl l lellls o1-

- 1- t h 1- s ('lrd e r -rtltrcl pt o .
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Colnnlission an acknosvledgl-ncnt of rcccipt of thi s Order svvorn tlnder penalty of pelj tlry.

1!. I7or tivtt (5) ycars atkcr entry of this Order, each Vast l7efendant l'nust deliver a copy of

this (.l1-(1er to: ( l ) al l principals, oflscers, directors, alld 1.1-C lnanagers and nlelnbers-- (2) a11

enlployees. agents. and represelltatives: and (3) any busincss entity resulting lkol'n any change

in strbtcttlre a s set forth in the Scction titled Compliance Rcporting. Delivery 1111.1st occur vvithin

IL-or a1l othcrs. del ivcry l'lltlst occur befbre

they assunle their responsi bi l 1 ties.

Fron'1 each individtlal 01- entity to vvhich a Vast llelk-ndant delivered :1 copy ot- this Ord er.

lhat Vast l'lcfendfult nltlst obtain- Avithin 30 days. :1 signed and dated acknow-letlgm ent of receipt

o1- tllis Order.

X I .

COM PLIANC E REPORTING

17- IS l7tJ R'I-I IICIIt I314DE RE1) that Vast Defknd ants lnake tinlely subm issions to the

(.., tlnn :.1'1 l s s l (.7 :'ï :

One l'ear al-ler cntry of lhis () rd er. each Vast T'Jefèndant lnust stlbnlit 11 ctnlnpliance reporl,

sNvorn und er penal t y ()1- perj ury :

address and telepholte lluluber, as desigllated points of contact- Nvllich representatives of the

Plainti l-t-s lnay tlse tt) conlmtlnicate n'i tl1 Vast Defendant-, (b) itlenti 1-3, a11 o1- that k-ast IJefendant-s

btlsinesses b),, 1,11 ol- llleir nanles. telephone nulnbers, al')d plll'sical. postal- enxail. and lllternel

addresses: (c) describe the acti vities of each busi ness, illcluding tlle goods a nd scrvices offered.

the lneans 01- adverli sing. Inarketi ng, and sales. and the 1 nvol velllellt of any othcr d efendant: (d')
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dcscribe in detall svhctlhtr and hosv tlhat Vast Delklldant is in col-npliallce xvith each Section of

this Order.. and (e) provide a copy 0)- each Ordcr A ckyltnvledglnellt obtaincd pursuant to this

(lrder, unless previottsly subluitted to tlte P laintifl-s.

l). For ten ( l ()) years at't' er entry of this Order- each Vast Defelld ant must subnlit a

conlpliance notice, sqs'orn under penalty of perj ury, Nvithin l 4 days of any change in the

1-0 1 l 0 vvi ng .-

I':'1.1ch Vast Defelldant lnusl rcport any change in : ( t1) any designated point of

contact; or (b') the structure (.) f that Vast I'Jefentlant 01- any ent ity that the Vast Delkndant has any

ou-nership interest in or controls directly or indireetly that ll-lt4y at-lbct col-npliallce obl igations

aris -1 ng ulld' c 1- th i s (lrde r, -1 11c l ud i ng : c reati on. lzlerger, sale . or d 1- ssol tlt 1014 o 1- the entity or any

stlbsidiary- pttrellt, or afti liatc lhat cngages -11-1 any acts or practices stlbject to this () rdcr.

netition- insol vency prtlctteding. or silni 1ar procceding by or against sucl) k'ast Il'lefbndallt SN. 'l-tl'll-nl .

l 4 J.- a y s o f 1 t s ti 1 1- 1) g -

Any sublnission to the Plaintiffs rcqtlired b)' lllis l-lrtlel- to be sAvorl'l under penalty o(-

pcrj ury nattst be truc and accurate and colnply vvi th 2 8 t; .S.(-.- . j l 74' 6, such as by conclud i ng: --l

dec lare tlnder penalty ol- perj tlry ulldk'tr the lavvs o1- thc tlnited States 01- iol-nerica that the

t-o regk) 1 I'lg 1 s true and eorrecl . 1.-:- xectltcd on : -- al-ltl s tl pp l )'i n g t Ile d ate- si gnatory - s l-tl l l

11:.) 1:-1 t't - t 1 t l e ( 1 1- :11)1-)1 i c a t-l lk? ) , a n(l si gl''l at tl l-e .

tt) tlle lA lai nti t-lk pursuant to th i s (') rd er n) ust t7e cn-lai l ed to 1) 1*-- brie 1-(tj) ftc . go'v or sent by o venl ight

courier (not tl'le t.-1. .S. Ptlstal Service) 10: .'ïssociale I'lirector for i.lnlbrcelnent- Bureatt of
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20580-, antl' South Floritla Bureau Chiel-- Consumcr Prolcclion Division, Florida z'Xttorncy

General. l 5 1 5 N. lzlagler Drive. Stlite 900, Nvest Palln Beach. F L, 3340 1 . The subject line must

begi n: F'I'C. v. Boost Softuzare. 11)c.. Ll .Cr et :11.

X I I .

lt Ii-- (.-. O R I)K E E P I N G

17- IS F I-JRTI'IE' R ORDERE D that the Vast llelk-ndants 11:t1st create certain records for ten

( 1 0) ycars alker cntry ol- the Order, and retain each stlcll record for 5 years. Speci t'ically, the Vast

Defenclants fer any business that thcy, individually or uollectively vvith any othcr defendants, is :).

n'laj ority ovvncr or controls directly or illdirectly. 1)'1tlst create and retai n the lb' lloNving records:

A ccounting records shovving tlle revenues lkoln all goods or services sold:

B . Personnel recortls shovving. 1br each perstln providing services, vvhether as an en-lployee

or othern'i sc. that persoll - s: nanAe.. addresses: tclephknne nunnbers-, job title 01- posi tion; dates of

service: and (i f app l icable) the reason for ternlination:

lkecords ol'' al l consulner coluplaints and l-et-tllld requests. vvhether reccived directly or

intli rertly. such as throtlgh a third party. and ally response: allkl

A l l records necessary to dell-lonstrate l-ul I col-npl iallce vvith each provision of this (lrder,

i l1c l utli l'lg a1l stlbn) issitllls to the làlainti ffs; alltl

X I I I .

COM PLlA5f ,' E M ONITORING

c(.lnl pl i ance ïvi t 11 1 11 i s flrder:
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IA. ''ithin 1 4 days of receipt ol- a 'written request 1-1-014-1 a representatives of the Commission

or tlle State of F lorida, cacl) 'Vast D etklldant l'nust : stlblnit additional colnpliance reporls or other

reqtlested infonmation, w'hicll 1111.1st bc sNvol-n under penalty o1- peljtlry; appear for depositions-,

and llrotiuce docunlellts tbr inspection ankl ctlpying. -i-he Plainti ffs arc also authorized to obtain

discovery, vvi tllout furtller leave ol' court. using any 01- the proced ures prescribed by l-'ederal

Rtlles of C ivil Procedurc 29. 30 ( incltlding telephonic depositions), 3 1 , 33, 34, 36, 45. and 69.

l--or l-na. tters concerning this tlrdel-. Plaintifl-s are authorized to colmmunicate directly Nvith

each Vast Defendant. -1'1'1e Vast I)e tknd allts 1-111.1st pennit representatives of the Conllmission and

the State ot- I'-lorida to illtcn-iew' 111'1/, cul-renl empl oyce or other persol) affiliated Nvith any Vast

l-lelkndant Nvho has agreed to stlch :11-1 interviesv.'l'he person interviewed may have counsel

Pl-ktsen t .

Plaintiffs n-lay usc al l otller laurt-tll Ineans. inclucling posing. through their rcpresentatives

:ts eonstlyners, suppl iers, or othcr intl i vitl tlal s or elltities, to N''ast Defend ants or any ind ividual or

entity al-f5l ialcd Nvitl) tlle 'Vast llelkndants. vvithotlt thc nccessity of identilication or prior noticc.

Nothillg in this Order l ilnits the C-ol-nnlission-s lavvful use of conlptllsory process. pursuant to

X l V

IkE4-I'IN'I-ION () 1.- J U Itl SIIICTIO N

1-'r 1 S l'7 t J lt'I-1-I l ..--1,t (') lk D17- lt l :' l ) l llat th i s (.- o tlrt reta i 1)s i urisdict i on f..') t- tl1 i s nlatter for

purposes of constructiol). lllodi licatitln. and el) forcelllel'lt ol- this Ordcr.

<

SO ORl)Ik: ItE1) th is / ) d ay (pf .'3-e4K. , 20 1 6.

o 
' *' '' '' '> -.

l JN' ' ITEI7 S-I-A-I-ES 1')ISTR1C'l- l tl 13C'i 1:)

K<uurr-y + . exay/d
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s? STIPULATED ANl) AGREEDI

F0R PLM NTIFF)

3-3:,.- /(Date: . 
.

Rttssell Deilch
1. Rcmald Brcoke, Jr.
Flerida Special Bar No. A5500529

Fedcral Trade Commfssion
690 Permsylvallia Avonue. N.W.
Washingt4n, DkC. 20550

(202) 326-3484 (J. Brooke)
(202) 326-2555 (K Deheh)
(202) 326-3395 tlkcstmëlcl
jbrookeilftc.g. ov; yxldtt:hrllAc.gûv-
Copnskifor PlaintlsFederal Trode
C'fwm f-çaWep

z
.  ? at,; o' , . /x
. f #'Patricia A . Conners

Florida Btkr Number 0361275
Deputy Attcrncy General
Department oft-egul Affhirs
OPIDC.II O1? I-HE AD 'ORNSY
UENERAL
Tile Capitol

Tâllilmssee, FL 32399-1050
(8501 145-0140

Tdsh.congers,@myiohdiegd.cem
( 'outlsel for #?J#)l'(#l</c/e oflvlorldq

FOR VAST TECR SU#PORT, LLC AND OM G TECH HEW , LLC
DEFENDANTS

/* batc: 7/%%13 .
Devid S. Mtmdtl
M ANDF,L & MANDEL ULP
1200 Alfzed 1. dupont Building

l69 East tlagler Stl'cet
Mjami, Florida 33 I3l

Teleghonc: 305.374.7771
Facxlmilo: 305.374,7776

dpandel@mandel-law.com

Receibxvfor 1k,W Ttch .5:,/.4/?./. L 14 ' .4nd
0A:/t; Tech Help, L f C
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PART 3IO- TELEM ARKETING SALES
RULE 16 CFR PARI 310

j310.1 Scope of regulations in this
part.

This part implements the Tele-
marketing and Consum er Fraud and
Abuse Prevention Act. 15 U.S.C. 6101-
6108. as am ended.

j 310.2 Definitions.

(a) Acquirer m eans a business organi-
zation, financial institution, or an
agent of a business organization or fi-
nancial institution that has authority
from an organization that operates or
licenses a credit eard system to author-
ize m erchants to accept. transmit or
process paym ent by credit card
through the credit card system for
m oney, goods or services, or anything
else of value.

S ee .
310. 1 Scope of regulations in this pal-t.
310.2 Definitions.
310. :! Deceptive telemal'ke ting' acts or prarc-

ti c es .
310.4 Abusive telem arketinp acts ol' prak?-

titzes.
310 . 5 Reeordkeeptng recluirem ents.
310.6 Exem ptions.
310.7 Actions by states and private pel'sons.
310.8 Fee for aeeess to the National Do Not

Ca.ll Registry.
310.9 Severability,

AUTHOItJTY: 15 U. S. C. 6101-6108.

SOURCE: 75 FR 48516. Aug', 10. 2010, unless
otherwise noted.

380
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Federal Trade Comm ission

(b) zzlfforz/zcp General means the chief
legal officer of a state.

(()) Billing information means any data
that enables any person to actzess a
custom er's or donor's aceount, such as
a credit card. checking, savings, share
or sim ilar account, utility bill. m ort-
gage loan account, or debit card.

(d) Caller identification s't?rrfcc means a
service that allows a telephone sub-
scriber to have the telephone num ber,
and, where available, nam e of the call-
ing party transmitted contem pora-
neously with the telephone call, and
displayed on a device in or connected
to the subscriber's telephone.
(e) Cardltolde'r means a person to

whom a credit card is issued or who is
authorized bo use a credit card on be-
half of or in addition to the person to
whom the credit card is issued.
(f) Clzaritable eontTibution m eans any

donation or gift of m oney or any other
thing of value.

(g') Commission m eans the Federal
Trade Com m ission.
(h) Credit m eans the right granted by

a ereditor to a debtor to defer paym ent
of debt or to incur debt and defer its
paym ent.

(i) Credit ctzrrf means any eard, plate,
coupon book, or other credit devioe ex-
isting for the purpose of obtaining
m oney, property, labor, or services on
credit.

(j) Credit ctzrcf sales d'raft means any
record or evidence of a credit card
transaction.
(k) Credit ctzrd spsteîn m eans any

m ethod ()r procedure used to process
credit card transactions involving cred-
it cards issued or licensed by the opel'-
ator of that system .

(1) Custome'r m eans any person who is
or m ay be required to pay for goods or
services offered throug'h tele-
m arketing.

(m) Debt relief s'crtlbcc means any pro-
gram or service represented, directly or
by im plication, to renegotiate, settle,
or in any way alter the term s of pay-
m ent or other term s of the debt be-
tWoefl a Jlersorl and One Or m ore t1nS0-
cured creditors or debt collectors, in-
eluding. but noL lim ited to, a reduetion
in the balance. interest rate, or fees
owed by a pel'son to an unseeured cred-
itor or debt collector.

381

f 310.2

(n) Donor m eans any person solicited
to m ake a charitable contribution.
(o) Established business re/tzlf/?zo/zfp

m eans a relationshlp between a seller
and a consum er based on:
(1) the consum er's purchase, rental,

or lease of the seller's goods or serviees

or a financial transaction between the
consum er and seller, withln tlle eight-
een (18) m onths im m ediately preceding
the date of a telem arketing call'. Or
(2) the consum er's inquiry or applica-

tion regarding a product or service of-
fered by the seller. within the three (3)
m onths im m ediately preceding the
date of a telem arketing call.

(p) F'ree-to-pay conversion m eans. in
an offet' or agreem ent to sell or provide
any goods or services, a provision
under which a custom er reeeives a
product or service for free for an inltial
period and will incur an Obligation to
pay for the product or servlce if he or
she does not take affirm ative action to
cancel before the end of that period.
(q) lnvestment ppporfkznff?/ m eans any-

thing', tangible or intangible, that is of-
fered, offered for sale, sold, or traded
based wholly or in part on representa-
tions, either express or im plied, about
past, present,, or future incom e, profit,
or appreciation.

(1*) M aterial m eans likely to affect a
person's ehoil)e of, or conduct regard-
ing', g'oods or services or a charitable
eontribution.
(s) M erchant m eans a person who is

authorized under a written contract
with an acquirer to honor or accept
credit cards, or to transm it or process
for payment credtt card paym ents. for
the purchase of g'oods or services or a
charitable eontributjon.

(t) M erchant agreetnent m eans a writ-
ten contract between a m erchant and
an acquirer to honor or accept credit
cards, or to transm it or process for
paym ent credit card payments, for the
purchase of goods or services or a ehar-
itable contribution.

(u) Negative option fcalzlrc means in
an offer or agreem ent to sell O1. provide
any goods or serviges, a provision
under whieh the custom er's silence ot'
failure to take an affirm ative aetion to
reject g'Oods Or services Or to cancel the
agl'eem ent is interpreted by the seller
as acceptance of the offer.
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Case 9:14-cv-81397-KAM   Document 154   Entered on FLSD Docket 06/20/2016   Page 19 of 31



9 310.3

(v) Otflbtlllrp.d telephone call means a
telephone call initiated by a tele-
m arketer to indttce the purchase of
goods or services or to solicit a chari-
table contribution.
(w) Pq'rson m eans any individual

group, unincorporated association, lim-
ited or general partnership, corpora-
tion, or other business entity,
(x) P'reacquiTed tzccptf'n.l f'rlft?rrrltztfo'rl

m eans any information that enables a
seller or telem arketer to cause a
charge to be placed against a cus-
tom er's or donor's account without ob-
taining the accollnt number directly
from the custom er or donor during the
telem arketlng transaction pursuant to
which the account will be charged.
(y) Prize m eans anything offered, or

purportedly offered, and given. or pur-
portedly given. to a person by chance.
For purposes of this definition, ehance
exists if a person is guaranteed to re-
ceive an item and, at the time of the
offer or purported offel'. the tele-
marketer does not identify the specific
item that the person will receive.
(z) Prize prorrlolïo'?z m eans:
(1) A sweepstakes Or other g'ame of

chance', or
(2) An oral or written express or im -

plied representation that a person has
won, has been selected to receive, or
m ay be eligible to receive a prize ()r.
purported prize.
(aa) Selle'r m eans any person who, in

connection with a telem arketing trans-
aetion. provides, offers to provide, or
arranges for others to provide goods or
services to the custom er in exchange
for consideration.
(bb) Sfcfe m eans any state of the

United States. the District of Colum-
bia, Puerto Rico. the Northern M ariana
lslands and any territory Or possession
of the United States.
(cc) l'elemarketer m eans any person

who, in connection with telem arketing,
inttiates or receives telephone calls to
Or from a Custom er Or (lOnOI',
(dd) Telemarketing m eans a plan, pro-

gram . or cam paign which is conducted
to induce tihe purchase of goods or serv-
ices or a charitable contribution. by
use of one or more telephones and
which involves m ore than one inter-
state telephone eall. The berm does not
inelude the solicitation of sales
through the m ailing of a catalog

382

16 CFR Ch. I (1 -1-14 Edition)

which: contains a written description
or illustration of the goods or services
offered for sale; includes the buslness
address of the seller; includes m ultiple
pag'es of written m aterial or illustra-
tions; and has been issued not less fre-
quently than once a year, when the
person m aking the solieitation does
not solieit custom ers by telephone but
only receives calls initiated by cus-
tom ers in response to the catalog and
during those calls takes orders only
without further solicitation. For pur-
poses of the previous sentence, the
term ''further solicitation' ' does not
include providing the custom er with
inform ation about, or attem pting to
sell. any other item ineluded in the
sam e catalog which prom pted the cus-
tom er's call or in a substantially sim i-
1ar catalog.
tee) Upselling m eans soliciting the

purchase of goods or services following
an initial transaction durlng a single
telephone call. The upsell is a separate
telemarketing transaction nOt a con-
tinuation of the initial transaction. An
''external upsell'' is a solicitation
made by or on behalf of a seller dif-
ferent from the seller in the initial
transaction, regardless of whether the
initial transaction and the subsequent
solicitation are made by the sam e tele-
m arketer. An ''internal upsell'' is a so-
licitation m ade by Or on behalf of the
sam e seller as in the initial trans-
action, regardless of whether the ini-
tial transaction and subsequent solici-
tation are m ade by the same tele-
m arketer.

j 310.3 Deceptive telem arketing acts or
practices.

(a) Prohibited deceptive telemaTketing
aets or p'ractiees. lt is a deceptive tele-
m arketing act or practice and a viola-
tion of this Rule for any seller or tele-
m arketer to engage in the following
conduet'.
(1) Before a eustom er eonsents to

pay 659 for goods or services offered,

659 Whe n a se l le 1* or te lem ar ke ter uses . Or
diz'ects a custom er tg use. a courier ttl trans-
pol't paym ent. the seller or telemarketel'
must make the diselosares required by
9 310. 3(a)(1) before sending a co urier to plck
up paym ent or authorizatlon for paym ent. or
directing a eustom er to have a courier pick
up payment or authorization for paym ent. ln
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Federal lrcde Commission

failing to disclose truthfully, in a clear
and conspicuous m anner, the following
m aterial inform ation:
(i) The total costs to purchase. re-

(zeive, or use, and the quanttty of . any
goods or services that are the subject
of bhe sales offer', 660
(ii) All m aterial restrictions. lim ita-

tions, or conditions to purchase, re-
ceive. or use the goods or services that
are the subject of the sales offer;
(iii) If the seller has a policy of not

m aking' l'efunds, cancellations ex-
changes, or repurchases. a statement
inform ing the custom er that this is the
seller's policy'. or, if the seller or Lele-
m arketer m akes a representation
about a refund, cancellation, exehange.
or repurchase policy, a statem ent of a11
material term s and eonditions of such
pollcy;
(iv) In any prize prom otlon, the odds

of being able to receive the prize. and,
if the odds are not calculable in ad-
vance. the factors used in calculating
the odds; that no purchase or paym ent
is required to win a prize or to partici-
pate in a prize prom otion and that any
purehase or payment will not increase
Lhe person's chances of winntng', and
the no-purchase/no-paym ent method of
partieipating in the prize prom otion
wibh either instructions on how to par-
ticipate or an address or local or toll-
free Lelephone num ber to which cus-
tom ers m ay write or call for lnform a-
tion on how to participate',
(v) All m aterial eosts or conditions

to receive or redeem a prize that is the
subjeet of the prize promotion',
(vi) In the sale of any goods or serv-

ices represented to protect, insure or
otherwise lim it a eustom er's liability
in the event of unauthorized use of the
custom er's credit card, the lim its on a
cardholder's liability for unauthorized
use of a credit card pursuant to 15
U . S . C , 1643',

the ease of debt relief services. the seller o1'
telema.rke ter m ust m ake the disclosures re-
quired by j 310. 3(a)( 1) hefore the eonsumer en-
ro 1 ls in an off ere d pro gram .
660 For offers of eonsum el' credit products

subject to the Truth in Lending Act, 15
U ,S,C. 1601 cl seq. , and Regulatkon Z , 12 CFR
226 , complianee with the disclosure l'equire-
m ents under the Truth in Lending' Act and
Regulation Z shall constitute flomplianee
witll j 310.3(a)t1)(i) of this Rule.

383

5 310.3

(vii) lf the offer inclulles a negatlve
option feature. all m aterial term s and
conditions of the negative option fea-
ture, including, but not lim ited tO, the
fact that the custom er's account will
be charged unless the custom er takes
an affirm ative action to avoid the
chargets), the datets) the chargels) will
be subm itted for paym ent, and the spe-
cific steps the eustom er m ust take to
avoid the chargets); and
(viii) ln the sale Of any debt relief

service:

(A) the am ount of tim e necessary to
achieve the represented results, and to
the extent that the service m ay include
a settlem ent offer to any Of the cus-
tom er's creditors or debt collectors,
the tim e by which the debt relief serv-
ice provider will m ake a bona fide set-
tlement offer to each Of them ;

(B) to the extent that the service
m ay include a settlem ent offer to any
of the custom er's creditors or debt col-
lectors, the am ount of m oney or the
percentage of each outstanding debt
that the custom er m ust accum ulate be-
fore the debt relief service provider
will m ake a bona fide settlem ent offer
to each of them ;
(C) to the extent that any aspect of

the debt relief service relies upon or re-
sults in the customer's failure to m ake
tim ely payments to creditors or debt
collectors, that the use of the debt re-
lief service will likely adversely affeet
the custom er's creditworthiness. m ay
result in the customer being subject to
collectlons or sued by creditors or debt
collectors. and m ay increase the
am ount of m oney the eustom er owes
due to the accrual of fees and interest',
and
(D) to the extent that the debt relief

service requests or requires the cus-
tom er to place funds in an account at
an insured financial institution, that
the custom er owns the funds held in
the afzeount, the custom er m ay with-
draw from the debt relief service at any
tim e without penalty, and, if the cus-
Lom er withdraws. the customer m ust
receive all funds in the account, other
than funds earned by the debt relief
service in com pliance with
j310.4(a)(5)(i)(A) through (C).
(2) M isrepresenting, directly or by

im plication. in the sale of g'oods or
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services any of the following m aterial
information:
(i) The total costs to purchase, re-

ceive. or use, and the quantity of, any
goods or services that are the subject
of a sales offer;
(ii) Any m aterial restriction. lim ita-

tion, or condition to ptlrchase. receive.
or use goods or services that are the
subject of a sales offer;
(iii) Any m aterial aspect of the per-

form ance, effieacy, nature. or central
characteristies of g'oods or services
that are the subject of a sales offer;
(iv) Any m aterial aspect of the na-

ture or term s of the seller's refund
eancellation. exchange. or repurchase
po l i (2 i e s ',
(v) Any material aspect of a prize

prom otion including, but not lim ited
to, the odds of being able to receive a
prize, the nature or value of a prize or
that a purchase or paym ent is required
to win a prize or to participate in a
prize prom otion;
(vi) Any m aterial aspect of an invest-

m ent opportunity including. but not
lim ited to, risk, liquidity, earnings po-
tential. or profitability',
(v1i) A seller's ()r telemarketer's af-

filiation with. or endorsem ent Or spon-
sorship by. any person or governm ent
entity',
(viii) That any custom er needs of-

fered goods or services to provide pro-
tections a custom er already has pursu-
ant to 15 U.S.C . 1643,.
(ix) Any m aterial aspeet of a nega-

tlve option feature ineluding, but not
lim ited to. the fact that tihe custom er's
account will be charged unless the cus-
tom er takes an affirm atlve action to
avoid the chargets), the datets) the
chargets) will be subm itted for pay-
m ent, and the specific steps Lhe cus-
tom er m ust take to avoid the
(zhargets) ., or
(x) Any material aspect of any debt

relief service, including, btlt not lim -
lted to, tlle am ount of m oney or the
percentage of the debt am ount that a
custom er may save by using sueh serv-
ice; the am ount of tim e necessary to
achieve the represented l'esults; the
am ount of m oney or the percentage of
each outstanding debt that the cus-
tom er m ust accum ulate before the pro-
vider of the debt relief service will ini-
tiate attem pts with the custom er's
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creditors or debt collectors or m ake a
bona fide offer to negotiate, settle. or
m odify the term s of the custom er's
debt', tihe effect of the service on a cus-
tom er's creditworthiness; the effect of
the service on collection efforts of the
custom er's creditors or debt collectors',
the percentage or num ber of custom ers
whO attain the represented results', and
whether a debt relief service is offered
or provided by a non-profit entity.
(3) Causinp billing inform ation to be

subm itted for payment, or eollecting or
attem pting to collect paym ent for
goods Or services or a charitable con-
tribution. directly or indirectly, with-
out the custom er's or donor's express
verifiable authorization, except when
the m ethod of paym ent used is a credit
card subject to protections of the
Truth in Lending Act and Regulation
Z,661 or a debit Card Sklbject bO Lhe pro-
tections of the Eleetronic Fund Trans-
fer Act and Regulation E,662 Such all-
thorlzation shall be deem ed verifiable
lf any of the following m eans is em -
ployed:
(i) Express written atlthorization by

the custom er or donor. which ineludes
the custom er's or donor's s1gnature',663
(ii) Express oral authorization which

is audio-recorded and m ade available
upon request to the custom er or donor,
and the custom er's o1. donor's bank or
other billing entity, and which evi-
dences clearly both the eustom er's or
donor's authorization of paym ent for
the g'oods or services or charitable con-
tribution that are the subject of the
telem arketing transaction and the cus-
tom er's or donor's receipt of all of the
following inform ation:

(A) The number of debits charges. or
paym ents (if more than onel;
(B) The datets) the debitls).

(Jhargets). Or paym entts) will be sklb-
m itted for paym ent;

661 Truth in Lending Atlt. 15 U. S.C. 1601 et
seq., and Regulation Z , 12 CFR part 226.
f16;2 Eleetronic Fund Transfer Act, 15 U. S.C.

1693 cl seq. , and Regulation E. 12 CFR part
205.
663 For purposes of this Rule, the term

$ 'sig'nature' ' shall inelude an electronic or
digital form of signftture. to the extent that
such form of signature is recognized as a
valid signattlre under applicable federal 1aw
or state eontraet law .
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(C) The am ountts) of the
chargels), or paym enttsl;
(D) The custom er's or donor's nam e;
(E) The custom er's or donor's billing

inform ation, identified with sufficient
specificity such that the custom er or
donor understands what account will
be used to collect paym ent for the
goods or services or charisable con-
tribution that are the subject of the
telemarketing transaction;
(F) A telephone num ber for custom er

or donor inquiry that is answered dur-
ing norm al business hours' and
(G) The date Of the eustom er's or do-

nor's oral authorization; or
(iii) W ritten confirm ation of the

transaction, identified in a elear and
conspicuous m anner as such on the
outside of Lhe envelope, sent to the
custom er or donor via first class mail
prior to the subm ission for paym ent of
the custom er's or donor's billing infor-
m ation, and that includes a1l of the in-
formation contained in
jj310.3(a)(3)(ii)(A)-(G) and a clear and
conspicuous statem ent of the proce-
dures by which the custom er or donor
can obtain a refund from the seller or
telem arketer or charitable organiza-
tion in the event the confirm ation is
inaccurate; provlded. however, that
this m eans of authorization shall not
be deem ed verifiable in instances in
which goods or services are offered in a
transaction involving a free-to-pay
conversion and preacqulred account in-
form ation.
(1) Making a false or m isleading

statem ent to induce any person to pay
for goods or services or to induce a
charitable contribution.
(b) Assistin.q (z'lld faeilitating. It is a de-

ceptive telem arketing act or practice
and a violation of this Rule for a per-
son to provlde substantial assistance or
support to any seller or telem arketer
when that person knows or consciously
avoids knowing that the seller or tele-
m arketer is engaged in any act or prac-
tice that violates jj 310.3(a), (c) or (d).
or j310.4 of this Rule.
((;) Credit card laundering. Except as

expressly perm itted by the applicable
credit card system , it is a deceptive
telem arketing act or practice and a
violation of this Rule for:
(1) A m erchant to present to or de-

posit into, or cause another Lo present
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to Or deposit into, the credit eard sys-
tem fol' paym ent, a credit card sales
draft generated by a telem arketing
transaction that is not the result of a
telem arketing credit card transaction
between the cardholder and the m er-
chant',
(2) Any person to em ploy, solicit, or

otherwise cause a m erchant, or an em -
ployee, representative or agent of the
m el'chant. to present to or deposit into
the credit card system for paym ent, a
credlt card sales draft generated by a
telem arketing transaction that is not
the result of a telem arketing credit
card transaction between the card-
holder and the m erchant; or
(3) Any person to obtain access to the

credit card system through the use of a
business relationship or an affiliation
with a m erehant, when such access is
not authorized by the m erchant agree-
m ent or the applicable credit card sys-
tem .
(d) Prohibited Jt?ceplï'p: acts pr prac-

tices f?z tlke solicitation of charitable cop.-
frïbltffons. It is a fraudulent charitable
sollcitation, a deceptlve telemarketing
act Or practice, and a violation of this
Rule for any telem arketer sollciting
eharitable contributions to m isrepre-
sent, directly or by im plication, any of
the following m aterial inform ation:
(1) The nature, purpose, or mission of

any entity on behalf Of which a chari-
table contribution js being requested'.
(2) That any charitable contribution

is tax deductible in whole or in part;
(3) The purpose fOr which any chari-

table contribution will be used;
(4) The percentag'e or arnount of any

charitable contribution that will go to
a charitable Organization or to any
particular charitable program ;
t5) Any m aterial aspect of a prize

prom otion including', but not lim ited
to: bhe odds of being able to reeeive a
prize; the nature or value of a prize; or
that a charitable contribution is re-
quired to win a prize or. to participate
in a prize promotion; or

(6) A charitable organization's or
telem arketer's affiliation with, or en-
dorsem ent or sponsorship by, any per-
son or governm ent entity.
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j 310.4 Abusive telem arketing acts or
practices.

(a) azlDztyïrc conduct generally. lt is an
abusive telem arketlng act or practice
and a violation of this Rule for any
seller or telem arketer to engag'e in the
following conduct:
(1) Threats, intim idation, or the use

of profane or obscene language:
(2) Requesting or receiving paym ent

of any fee Or consideration for goods or
services represented to remove deroga-
tory information from or improve, a
person's credit history, credit record.
ol. credit rating until:
(i) The tim e fram e in which the seller

has represented all of the goods or
services will be provided to that person
has expired; and
(ii) The seller has provided the person

with docum entation in the form of a
C On S um er re !) Or t f l'O m a CO nstlm e r re-
porting agency dem onstrating that the
pl'om ised results have been achieved.
such report having been issued m ore
than six m onths after the results were
achieved. Nothing in this Rule should
be construed to affect the requirem ent
in the Fair Credit Reporting Act, 15
U.S.C. 1681. that a consum er report
may only be obtained for a specified
permissible purpose;
(3) Requesting or receiving paym ent

of any fee or consideration from a per-
son for g'oods or services represented to
recover or otherwise assist in the re-
turn of m oney or any other item of
value paid for by. or promised to, that
person in a previous telem arketing
transaction. until seven (7) business
days after sueh m oney or other item is
delivered to that person. This provision
shall not apply to goods or services
provided to a person by a lieensed at-
torney'
(4) Requesting Or receiving paym ent

of any fee or consideration in advance
of obtaining a loan or other extension
of credit when the seller or tele-
marketer has guaranteed or rep-
resented a hig'h likelihood of success in
obtaining or arranging a loan or other
extension of credit for a person'.
(5)(i) Requesting or receiving pay-

ment of any fee or consideration for
any debt relief service until and unless:
(A) The seller or telem arketer has re-

negotiated, settled. reduced, or other-
wise altered the term s of at least one
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debt pursuant Lo a settlem ent agree-
ment, debt m anagem ent plan, or other
such valid contractual agreem ent exe-
euted by the custom er;
(B) The custom er has made at least

one paym ent pursuant to that settle-
ment agreem ent, debt managem ent
plan. or other valid contractual agree-
ment between the custom er and the
creditor o1' debt Collector; and
(C) To the extent that debts enrollecl

in a service are renegotiated, settled,
reduced, or Otherwise altered individ-
ually. the fee or consideration either:
(1) Bears the same proportional rela-

tionship to the total fee for renegoti-
ating. settling, reduclng, or altering
the term s of the entire debt balance as
the individual debt am ount bears to
the entire debt am ount. The individual
debt am ount and the entire debt
am ount are those owed at the tim e the
debt was enrolled ln the service; Or
(z?) Is a percentage of the am ount

saved as a result of the renegotiation,
settlem ent, reduction, or alteration.
The percentage charg'ed cannot change
from one individual debt to another.
The amount saved is the difference be-
tween the am ount owed at the time the
debt was enrolled in the serviee and the
am ount actually paid to satisfy the
debt.
(ii) Nothing in j310.4(a)(5)(i) prohibits

requesting or requiring the custom er
to place funds in an account to be used
for Lhe debt relief provider's fees and
for paym ents to creditors or debt col-
leetors in connection with the reneg'o-
tiation, settlem ent, reduction, or other
alteration of the term s of paym ent or
other terms of a debt, provided that:
(A) The funds are held in an account

at an insured financial institution;
(B) The custom er owns the funds held

in the account and is paid accrued in-
tel.est on the account. if any;
(C) The entity adm inistering the ac-

count is not owned or controlled by, or
in any way affiliated with, the debt re-
lief service;
(D) The entity adm inistering the ac-

count does not give Or accept any
m oney or other com pensation in ex-
change for referrals of business involv-
ing' the debt relief service'. and
(E) The custom er m ay withdraw from

the debt relief service at any tim e
without penalty, and m ust receive al1
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funds in the account. other than funds
earned by the debt relief service in
compliance with j 310.4(a)(5)(i)(A)
through (C), within seven (7) business
days of the customer's request.
t6) Disclosing or receiving, for con-

sideration, unencrypted consum er ac-
count num bers for use in tele-
m arketing', provided, however, that
this paragraph shall nOt apply to the
disclosure or receipt of a custom er's or
donor's billing inform ation to process a
paym ent for goods or servlces or a
charitable contribution pursuant to a
transaction;
(7) Causing billing inform ation to be

subm itted for paym ent. directly or in-
directly, without the express infol'm ed
consent of the custom er or donor. In
any telem arketing transaction. the
seller or telem arketer m ust obtain the
express informed consent of the cus-
tom er or donor to be charged for the
goods or services or charitable (lOn-
tribution and tg be charged using the
identified account. In any tele-
marketing transaction involving
preaequired account infgrm ation, the
requirem ents in paragraphs (a)(7)ti)
through (ii) of this section m ust be m et
to evidence express inform ed consent,
(i) ln any telem arketing transaction

lnvolving preacquired account inform a-
tion and a free-to-pay conversion fea-
ture. the seller or telem arketer m ust:
(A) Obtain from the custom er. at a

minim um . the last four (4) digits of the
aceount num ber to be charged'
(B) Obtain from the custom er his or

her express agreem ent to be charged
for the goods or services and to be
charged using the account num ber pur-
suant to paragraph (a)(7)(i)(A) of this
section; and,
(C) M ake and malntain an audio re-

cording of tihe entire telem arketing
transaction.
(ii) In any Other telem arketing' trans-

action involving preacquired account
information not described in paragraph
(a)(7)(i) of this section, the sellez. or
telem arketer m ust:
(A ) At a minim um , identify the ac-

count Lo be charged with sufficient
specificity for the custom er or donor to
understand what account will be
charged; and
(B) Obtain from the custom er or

donor his or her express agreem ent to
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be eharged for the goods or services
and to be charged using the account
num ber identified pursuant to para-
graph (a)(7)(ii)(A) of this section; or
(8) Faillng to transm it or cause to be

transm itted the telephone num ber,
and. when m ade available by the tele-
m arketer's carrier, the nam e of the
telem arketer, to any caller identifica-
tion service in use by a recipient of a
telem alqketing call; provided that it
shall not be a violation to substitute
(for the nam e and phone num ber used
in, or billed for. m aking the call) the
nam e of the seller or charitable Organi-
zation On behalf Of which a tele-
m arketing call is placed, and the sell-
er's or eharitable organization's cus-
tom er or donor service telephone num-
ber, which is answered during regular
business hours.
(b) Pattern (?J calls. (1) lt is an abusive

telem arketing act or practice and a
violation of this Rule for a tele-
marketer to engage in, or for a seller
to eause a telem arketer to engage in,
the following conduct:
(i) Causlng any telephone Lo ring, or

engaging any person in telephone con-
versation, repeatedly or continuously
with intent to annoy. abuse. Or harass
any person at the called num ber',
(ii) Denying or interfering in any

way, directly or indireetly, with a per-
son's right to be placed on any registry
Of nam es and/or telephone num bers of
persons who do not wish to receive out-
bound telephone calls established to
fzomply with j 310,4(b)(1)(iii)',
(iii) Initiating any outbound

phone call to a person when:
(A) That person previously has stated

that he or she does not wlsh to receive
an outbound telephone call m ade by or
on behalf of the seller whose goods or
services are being offered or m ade on
behalf of the charitable organization
for which a charitable contribution is
being' solicited'. or
(B) That person's telephone num ber

is on the 'vdo-not-call'' registry, m ain-
tained by the Com m ission. of persons
who do not wish to receive outbound
telephone calls to induce the purchase
of goods or services unless the seller'.
(i) Has obtained the express agree-

m ent, in writing. of such person to
place calls to that person. Such written
agreem ent shall clearly evidence such
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person's authorization that calls made
by or on behalf of a specific party m ay
be placed to that person, and shall in-
clude the telephone num ber to which
the calls m ay be placed and the signa-
ture664 of that person' or
(ii) Has an established business rela-

titlnship with such person, and that
person has not stated that he or she
does not wish to receive outbound tele-
phone calls under paragraph
(b)(1)(iii)(A) of this section; or
(iv) Abandoning any outbound tele-

phone call. An outbound telephone call
is 'iabandoned'' under this section if a
person answers it and the telem arketer
does nOt connect the call to a sales rep-
resentative within two (2) seeonds of
the person's com pleted greeting,
(v) lnitiating any outbound telephone

call that delivers a prereeorded m es-
sage, other than a prerecorded message
perm itted for com plianee with the call
abandonm ent safe harbor in
j 310 . 4( b ) ( 4 ) ( i i i ) , unl ess ..
(A) In any such call to induce the

purchase of any good or service, the
sellel. has obtained from the reclpient
of the call an express agreem ent, fn
writing'. that:
(i) The seller obtained only after a

cleal' and conspicuous disclosure that
the purpose of the agreement is tql au-
thorize the seller te place prerecorded
calls to such person;
(ii) The seller obtained without re-

quiring. directly or indirectly. that the
agreem ent be executed as a condition
of purchasing any good ar service;
(iii) Evidences the willingness of the

reeipient of the call to receive calls
that deliver prerecorded m essages by
or on behalf of a specific seller', and
(iv) Ineludes such person's telephone

num ber and signature',665 and
(B) In any such call to induce the

purchase of any goed or service, or to

664 For purposes o f this Rule, the term
' 'signature'' shall include an eleetronic or
digital form of signarture , to the extent that
such form of signature is recognized a,s a,
valid signature under applieable federal 1aw
ol' state contract law.
665 For pul.poses of thjs Rule, the term

' 'sigbnature' ' shall tnclude an electronic or
dlgltal fol.m of signature, to the extent that
sueh f orm of sig'nature is reeognized as a
valid signa.ture under applicable federal law
or state contract law.

1 6 CFR Ch. I (1-1-14 Edition)

induce a charitable contribution from a
m em ber of, or previous donor to, a non-
profit eharitable organizatlon on whose
behalf the call is made. the seller or
telemarketer'.
(i) Allows the telephone to ring for at

least fifteen (15) seconds or four (4)
rings before disconnecting an unan-
swered call: and
(ii) W ithin two (2) seeonds after the

com pleted g'reeting of the person
called. plays a prerecorded m essage
that prom ptly provides the disclosures
required by 9 310.4(d) or (e), followed
lm m ediately by a disclosure of one or
b0th of the following:
(A ) ln the case of a call that could be

answered in person by a consum er, that
the person called ean use an autom ated
interaetive voiee and/or keypress-acti-
vated opt-out m echanism to assert a
Do Not Call request pursuant to
j310.4(b)(1)(iii)tA) at any time during
the m essage, The m echanism m ust:
(1) Automatically add the num ber

called to the seller's entity-specific Do
No t C al1 l ist',
(2) Once invoked, im m ediately dis-

conneet the call' and
(3) Be available for use at any time

during the m essage; and
(B) ln the case of a call that could be

answered by an answertng m achine or
voicem ail service, that the person
called can use a toll-free telephone
num ber to assert a Do Not Call request
pursuant to j 310.4(b)(1)(iii)(A). The
num ber provided must connect directly
to an autom ated interactive voice or
keypress-activated opt-out m echanism
that:
(1) Automatically adds the number

called to Lhe seller's entity-specific Do
No t C al1 l i st;
(2) lm m ediately thereafter

connetzts the call'. and
(3) Ts accessible at any time through-

out the duration of the telem arketing
cam paign; and
tiii) Com plies with al1 other require-

m ents of this part and other applicable
federal and state laws.
(C) Any call that com plies with all

applicable requirem ents of this para-
graph (v) shall not be deem ed to violate
j310.4(b)(1)(iv) of this part.
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(D) This paragraph (v) shall not apply
to any outbound telephone call that de-
livers a prerecorded healtheare m es-
sage m ade by, or on behalf of a covered
entity or its business associate, as
those term s are defined in the HIPAA
Privacy Rule, 45 Cbnit 160.103.
(2) It is an abusive telem arketing act

or practice and a violation of this Rule
for any person to sell. rent. lease, pur-
chase. or use any list established to
comply with j 310.4(b)(1)(iii)(A), or
m aintained by the Com m ission pursu-
ant to j310.4(b)(1)(iii)(B), for any pur-
pose except com pliance with the provi-
sions of this Rule or otherwise to pre-
vent telephone calls to Lelephone num-
bers on such lists.

(3) A seller Or telem arketer will not
be liable for violating â 310.4(b)(1)(ii)
and (iii) if it can dem onstrate that, as
part of the seller's or telem arketer's
routine business practice:
(i) lt has established and im ple-

m ented written procedures to com ply
with j 310.4(b)(1)(ii) and (iii ) ;
(ii) It has trained its personnel, and

any entity assisting in its eom pliance,
in the procedures established pursuant
to 5 310.4(b)(3)(i)'.
(iii) The seller, or a telem arketer or

another person acting on behalf of the
seller or charitable organization, has
m aintained and recorded a list Of tele-
phone numbers the seller or charitable
organization m ay not contact. in com -
pliance with 9 310.4(b)(1)(iii)(A);
(iv) The seller or a telemarketer uses

a process to prevent telem arketing to
any telephone num ber on any list es-
tablished pursuant to j 310.4(b)(3)(iii) or
310.4(b)(1)(iii)(B), employing a version
of the î 'do-not-call'' registry obtained
from the Com m ission no m ore than
thirty-one (31) days prior to the date
any call is m ade, and maintains
records docum enting this process;
(v) The seller or a telem arketer or

another person acting on behalf of the
seller or charitable Organization, m on-
itors and enforces com pliance with the
procedures established pursuant to
j 310.4(b)(3)(i)', and
(vi) Any subsequent call otherwise

violating j310.4(b)(1)(ii) or (1ii) is the
result of error.

(4) A seller or telem arketer will not
be liable fol' vlolating j 310.4(b)(1)(iv) if:

389
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(i) The seller or telem arketer em -
ploys technology that ensures aban-
donment of no m ore than three (3) per-
cent of a11 calls answered by a person,
m easured Over the duration Of a single
calling cam paign, if less than 30 days,
or separately over each sueeessive 30-
day period or portion thereof that the
cam paign continues.
(ii) The seller or telemarketer, for

each telem arketing call placed, allows
the telephone to ring for at least fif-
teen (15) seconds or four (4) rings before
disconnecting an unanswered call'
(iii) W henever a sales representative

is not available to speak with the per-
son answering the call within two (2)
seconds after the person's com pleted
greeting, the seller or telem arketer
prom ptly plays a recorded m essag'e
that states the nam e and telephone
num ber of the seller on whose behalf
the call was placed666' and
tiv) The seller or telem arketel', in ac-

cordance with j310.5(b)-(d), retains
records establishing com pliance with
j 310 ,4(b)(4)(i)-(iii) .
(c) Callin.q time rctlfrtcfïans. W ithout

the yrior consent of a person, it is an
abuslve telem arketing' act or practice
and a violation of this Rule for a tele-
m arketer to engag'e in outbound tele-
phone calls to a person's residence at
any tim e other than between 8:00 a.m .
and 9:00 p.m . local tim e at the called
person's location.
(d) RequiTed oral disclosures f?z tlte s'ale

OJ goods or seTvices. lt is an abusive tele-
m arketing act or practice and a viola-
tion of this Rule for a telemarketer in
an outbound telephone call or internal
or external upsell to induce t,he pur-
ehase of goods or services to fail to dis-
close truthfully, prom ptly, and in a
clear and conspicuous m anner to the
person receiving the eall, the following
inform ation:
(1) The identity of the seller;
(2) That the purpose of the call is to

sell goods Or services;
(3) The nature of the g'oods or serv-

i c e s ; an d
(4) That no purchase or paym ent is

necessary to be able to win a prize or

KGS Thts provlsion does not affect any sell-
er's or telem arketer's oblig-ation to comply
with relevant s tate and federal la,ws . includ-
ing but not lim ited to the TCPA , 47 U . S.C.
227, and 47 CFR part 64.1200.
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participate in a prize prom etion if a
prize prom otion is offered and that any
purchase or paym ent will not increase
the person's chances of winning. This
disclosure m ust be m ade before Or in
conjunction with the description of the
prize to the person called. If requested
by that person, the telem arketer m ust
disclose the no-purchase/no-paym ent
entry method for the prize prom otion'.
provided. however, that. in any inter-
na1 upsell for the sale of goods or serv-
ices, the seller or telem arketel' m ust
provide the disclosures listed in this
section only Lo the extent that the in-
form ation in the upsell differs from the
disclosures provided in the initial bele-
m arketing transaction.
(e) Required ortz! disclosures' f?z charï-

table solicitations. It is an abusive tele-
m arketing act or practice and a viola-
tion Of this Rule for a telem arketer. in
an Outbound telephone call to induce a
charitable contribution, to fail to dis-
close truthfully, prom ptly, and in a
clear and conspicuotls m anner to the
person reeeiving the call, the following
inform ation:
(1) The identity of the charitable or-

ganization chn behalf of whieh the re-
quest is belng m ade' and
(2) That the purpose of the call is to

solicit a charitable contribution.

E75 FR 48516, Aug. l0. 2010, a,s amended a,t 76
FR 58716. Sept. 22. 20111

16 CFR Ch. I (1-1-14 Edilion)

(4) The nam e, any fictitious nam e
used, the last known hom e address and
telephone number, and the job titlets)
for all current and former em ployees
directly involved in telephone sales or
solicltations; provided, however, that if
the seller or Lelem arketer perm its fic-
titious nam es to be used by employees,
each fietitious nam e m ust be traceable
to only one specific em ployee; and
(5) A1l verifiable authorizations or

records of express informed consent or
express agreem ent required to be pro-
vided or received under this Rule.
(b) A seller or telem arketer m ay

keep the records required by j 310,5(a)
in any form , and in the sam e manner,
form at, or place as they keep such
reeortls in the ordinary course zî busi-
ness. Failure to keep all records re-
quired by â 310.5(a) shall be a violation
of this Rule.
(()) The seller and the telem arketer

ealling on behalf of the seller m ay, by
written agreem ent, allocate responsi-
bility between them selves for the rec-
ordkeeping reqklired by this Section.
W hen a seller and telem arketer have
entered into such an agreem ent, the
term s of that agreem ent shall govern,
and the seller or telemarketger. as the
case m ay be, need not keep records
that duplicate those of the other. lf the
agreem ent is unclear as to who m ust
maintain any required recordts), or if
no such agreem ent exists, the seller
shall be responsible for com plying with
99 310.5(a)(1)-(3) and (5)*. the tele-
marketer shall be responsible for com -

plying witla j310.5(a)(4).
(d) ln the event of any dissolution or

term ination of the seller's or tele-
m arketer's business, the principal of
that seller or telem arketer sllall main-
tain al1 records as required under this
section. In the event of any sale as-
signm ent, or other change in ownership
of the seller's or telem arketer's busf-
ness, the successor business shall m ain-
tain all records required under this sec-
ti o n ,

U . S. C, 1601 et seq. , and Regulation Z, 12 CFR
226. compliance with the l'ecordkeeping re-
quirements under the Truth in Lending Act,
amd Regulation Z. shall constitute eompli-
ance w'ith j 310.5(a)(3) oî thi.s Rule.

j 310.5 Recordkeeping requirem ents.

(a) Any seller or Lelem arketer shall
keep, for a period of 24 m onths from
the date the record is produced, the f()l-
lowing records relating to its tele-
m arketing activities:
(1) All substantially different adver-

tising, brochures, telem arketing'
scripts, and prom otional materials',
(2) The name and last known address

of each prlze recipient and the prize
awarded for prizes that are l'ep-
resented, directly or by im plîcation, to
have a value of $25.00 or m ore'.
(3) The nam e and last known address

of each custom er, the goods or services
purchased. the dase such goods t)r serv-
ices were shipped or provided, and the
am ount paid by the custom er for the
goods or services'66;

t;67 For offers o f consum er eredit produets
subjeet to the Truth in Lending Act, 15

390
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j 310.6 Exem ptions.

(a) Solicltations to induee charitable
contributlons via outbound telephone
calls are not covered by
j 310.4(b)( 1)(iii)(B) of this Rule .
(b) The following acts or practices

are exem pt from this Rule:
(1) The sale of pay-per-call sel'vices

subject to the Commission's Rule enti-
tled ''Trade Regulation Rule Pursuant
to the Telephone Disclosure and Dis-
pute Resolution Act of 1992.95 16 CFR
part 308, pTovided, however, that this
exem ption does not apply to the re-
quirements of jj 310.4(a)(1), (a)(7). (b),
and (c ) ;
(2) The sale of franchises subject to

the Com m ission's Rule entitled ''Dis-
closllre Requirements and Prohibi tions
Concerning Ipranchising,' ' ( ''Franchise
Rule' ') 16 CbmlR part 436, and the sale Of
business opportunities subject to the
Comm ission's Rule entitled ''Disclo-
sure Requirem ents and Prohibitions
Concerning Business Opportktnities, ''
(''Business Opportunity Ru1e'') 16 Cbalt
part 437. provided, however. that this
exemption does not apply Lo the re-
quirements of jj310.4(a)(1), (a)(7). (b).
an d ( () ) ;
(3) Telephone calls in which the sale

of g'oods or servlces Or charitable solic-
itation is not com pleted, and paym ent
or authorization Of payment is not re-
quired, until after a face-to-face sales
or donation presentation by the sellel'
or charitable organization, provided,
however. that this exem ption does not
apply to the requirem ents of
jj 310.4(a)( 1). (a)(7) , (b), and (c);
(4) Telephone calls initiated by a cus-

tom er or donor that are not the l'esult
of any solicitation by a seller, chari-
table organization or telem arketer.
provided, however, that this exem ption
does not apply to any instances of
tlpselling ineluded in sueh telepllone
calls ;
(5) Telephone calls initiated by a cus-

tom er or donor in response to an adver-
tisem ent through any m edium , other
than direct m ail solicitation, provided,
however. that this exem ption does not
apply to calls initiated by a customer
or donor in response to an advertise-
m ent relating to investm ent opportuni-
ties. debt I'elief services, business ()p-
portunjties other than business ar-
rangem ents eovered by the Franchise

f 3 1 0.7

Rule or Business Opportunity Rule. or
advertisem ents involving goods or
services described in jj310.3(a)(1)(vi) or
310.4(a)(2)-(4)', or to any instances of
upselling included in such telephone
calls;
(6) Telephone calls initiated by a cus-

tom er Or donor in response to a direct
m ail solicitation, including solicita-
tions via the U.S. Postal Service, fac-
sim ile transmission, electronic m ail,
and other sim ilar m ethods of delivery
in which a solicitation is directed to
specifie addresstes) or personts), that
clearly, eonsplcuously. and truthfully
discloses a1l material inform ation list-
ed in j310.3(a)(1) of this Rule, for any
g'oods or servlces offered in the direct
m ail solieitation, and that gontains no
m aterial m isrepresentation regarding
any item contained in 5 310.3(d) of this
Rule for any requested charitable eon-
tribution; p'rovided, however, that this
exemption does not apply to calls initi-
ated by a custom er in response to a di-
rect m ail solicitation relating to prize
prom otions, investment opportunities,
debt relief services, business opyortuni-
ties other than business arrangem ents
covered by the Franehise Rule or Busi-
ness Opportunity Rule, or goods or
services described in jj 310.3(a)(1)(vi) or
310.4(a)(2)-(4); or to any lnstances of
upselling included in such telephone
calls; and
(7) Telephone calls between a tele-

m arketer and any business except
calls t,O induce the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that j310.4(b)(1)(iii)(B)
and j 310.5 of this Rule shall not apply
to sellers or telem arketers of non-
durable office or cleaning supplies.

j 310.7 Aetions by states and private
perstm s.

(a) Any attorney general or other Of-
ficer of a state authorized by the state
to bring an action under the Tele-
m arketing and Consum er Fraud and
Abuse Prevention Act, and any private
person who brings an action under that
Act, shall serve written notice of its
action On the Com m ission, if feasible,
prior to its initiating an action under
this Rule. The notice shall be sent to
the Office of the Director, Bureau of
Consum er Protection, Federal Trade
Ctlm mlsslon, W ashington, DC 20580, and
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shall include a copy of the state's or
private person's eomplaint and any
other pleadings to be filed with the
court. lf prior notice is not feasible,
the state or private person shall serve
the Com m ission with the required no-
tiee im m ediately upon instituting its
action.
(b) Nothing eontained in this Section

shall prohibit any attorney general or
other authorized state official from
proceeding ln state eoul't on the basis
of an alleged violation of any civil or
crim lnal statute of such state.

j 310.8 Fee for access to the National
Do Not Call Registry.

(a) It is a violation of this Rule for
any seller to initiate, or eause any
telemarketer to initiate. an outbound
telephone call to any person whose
telephone num ber is within a given
area code unless such seller, either di-
rectly or through another person, first
has paid the annual fee, required by
j 310.8(f3). for access to telephone num-
bers withln that area tlode that are in-
cluded in the National Do Not Call
Registry m aintained by the Com m is-
sion under j 310.4(b)(1)(iii)(B)', provided,
however, that such paym ent is not nee-
essal'y if the seller initiates, Or eauses
a telem arketer to initiate, calls solely
to persons pursuant to
âj 310.4(b)(1)(iii)(B)(i) or (ii). and the
seller does not aeeess the National Do
Not Call Registry for any other pur-
J)O Se .
(b) lt is a violation of this Rule for

any telem arketer, on behalf of any sell-
er. to initiate an outbound telephone
eall to any person whose telephone
num ber is within a given area code un-
less that seller, elther directly or
through another person, first has paid
the annual fee, required by j 310.8(c),
fOr access to the telephone num bers
within that area code that are included
in the National Do Not Call Registry;
provlded, howevel', that such paym ent
is not neeessary tf the seller initiabes,
or causes a telem arketer to initiate.
calls solely to persons pursuant to
âj 310.4(b)( 1)(i ii )(B)(i ) or (ii), and the
seller does not access the National Do
Not Call Registry for any other pur-
1)0 Se .
(c) The annklal fee. which must be

paid by any person prior to obtaining

392

16 CFR Ch. l (1-1-14 Edition)

access to the National Do Not Call
Registry, is .$59 for eacia area code of
data accessed, up to a m axim um of
$16,228*, p'rovided, however, that there
shall be no charge to any person for ac-
cessinp the first fbve area codes of data,
antl provided further, that there shall be
no (Jharge to any person engaging in or
causing others to engage in outbound
telephone calls to consum ers and whO
is aceessing area codes of data in the
National Do Not Call Registry if the
person is perm itted to access, but is
not required to access, the National Do
N()t Call Registry under this Rule, 47
CFR 64.1200, Or any other Federal regu-
lation or law. Any person accessing the
National Do Not Call Registry may not
participate in any arrangem ent to
share the cost of accessing the reg-
istry, including any arrangem ent with
any telemarketer or service provider to
divide the costs to access the registry
am ong various clients of that tele-
m arketer or service provider.
(d) Eaeh person who pays. either di-

rectly c)r through another person, the
annual fee set forth in â 310.8(c), each
person excepted under j 310.8(c) from
paying the annual fee. and each person
excepted from paying an annual fee
undel' j 310.4(b)(1)(iii)(B) , will be pro-
vided a unique account number that
will allow that person to access the
registry data for the selected area
codes at any time for the twelve m onth
period beginning on the first day of the
m onth in which the person paid the fee
(iithe annual llertod''). To obtain access
to additional area codes of data during
the first six months of the annual pe-
riod, each person required to pay the
fee under j310.8(c) must first pay $59
for each additional area code of data
not initialzy selected. To obtain access
to additional area codes of data during
the second six months of the annual pe-
riod, each person requlred to pay the
fee under j 310.8(c) must first pay $30
for eaeh additional area code of data
not initially selected. The paym ent of
the additional fee will perm it the per-
son to access the additional area codes
of data for the rem ainder of the annual
period.
(e) Access to the National D() N()t

Call Registry is lim ited to tele-
marketers, sellers, others engaged in or
causing others to engage in telephone
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ealls to eonsum ers, service providers
acting On behalf of sueh persons, and
any governm ent agency that has 1aw
enforcem ent authority. Prior to access-
ing the National Do Not Call Registry.
a person m ust provide the identifying
inform ation required by the operator of
the registry to collect the fee, and
m ust eertify, under penalty of law
that the person is aceessing the reg-
istry solely to com ply with the provi-
sions of this Rule or to otherwîse p1'e-
vent telephone calls to telephone num -
bers on the registry. If the person is ac-
eessing the registry on behalf of sell-
ers, that person also must identify
each of the sellers on whose behalf it is
accessing the registry, m ust provide
each seller's unique account number
for access to the national registry. and
m ust certify, under penalty of law.
that the sellers will be using the infor-
m ation gathered from the reg'istry
solely to eomply with the provisions of
this Rule or otherwise to prevent tele-
phone calls to telephone num bers on
the registry,

(75 FR 48516, Aug. 10, 2010) 75 FR 51934, Aug.
24, 2010. as amended at 77 FR 51697. Aug. 27,
2012: 78 FR 53643, Aug. 30. 2013J

j 310.9 Severability.
The provisions of this Rule are sepa-

rate and severable from One another. lf
any provision is stayed o1' determ ined
to be invalid, it is the Comm isslon's in-
tentlon that the rem aining provisions
shall continue in effect.

b 31 1 .4
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