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Via Fe de ralExpre s s

JuJulyly13, 2015

Th e H onorable Rich ard Cordray
Bureau ofConsum er FinancialProtection
1275 FirstStreet, NE
W as h ington, DC 20002

Re : Com m ents on th e Bureau’s Consum er Arbitration Study

Dear Director Cordray:

ThTh e Am erican Bank ers As sociation,1 thth e Consum er Bank ers As sociation,2 and Th e
FinancialService s Roundtable 3 (collectively, th e As sociations) appreciate th e opportunity to
provide com m ents regarding th e Bureau ofofConsum er FinancialProtection’s’s (Bureau)M arch 10,

1 Th e Am erican Bank ers As sociation is th e voice of th e nation’s $15 trillion bank ing
industry, w h ich is com pos ed of sm all, regionaland large bank s th at togeth er em ploy
m ore th an 2 m illion people, safeguard $11 trillion in depos its , and extend m ore th an $8
trillion in loans .

2 Founded in 19 19 , th e Consum er Bank ers As sociation (CBA) is th e trade as sociation for
today’s leaders in retailbank ing –bank ing s e rvice s geared tow ard consum ers and sm all
bus ine s s e s . Th e nation’s large stfinancialinstitutions , as w ellas m any regionalbank s , are
CBA corporate m em bers , collectively h olding w ellover h alfofth e industry’s totalas s ets .
CBA’s m is s ion is to pre s erve and prom ote th e retailbank ing industry as it strive s to
fulfillth e financialne eds ofth e Am erican consum er and sm allbus ine s s .

3 As advocate s for a strong financialfuture™ , th e FinancialService s Roundtable (FSR)
repre s ents 100 integrated financialservice s com panie s providing bank ing, insurance, and
investm ent products and s ervice s to th e Am erican consum er. M em ber com panie s
participate th rough th e Ch iefExecutive O ffice r and oth er s enior executives nom inated by
th e CEO . FSR m em ber com panie s provide fuelfor Am erica’s econom ic engine,
accounting directly for $9 8.4 trillion in m anaged as s ets , $1.1 trillion in revenue, and 2.4
m illion jobs .
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2015, Study on Consum er Arbitration (Study).4 In accordance w ith Section 1028 of th e Dodd-
Frank W allStreetReform and Consum er Protection Act(Dodd-Frank Act), th e Bureau, h aving
com pleted its Study ofth e us e ofarbitration provis ions in consum er financialservice s contracts ,
is now cons idering w h eth er a regulation proh ibiting or lim iting such provis ions w ould be “in th e
public intere st and for th e protection of consum ers .”Under Section 1028, any such regulation
m ustbe “cons istentw ith th e [S]tudy.”

M any of th e As sociations’ m em bers , constituent organizations , and affiliate s
(collectively, M em bers) utilize arbitration agre em ents in th e ir consum er contracts , and m any of
th os e contracts w ere included in th e Study’s data s et. Th e As sociations’M em bers are m ajor
stak e h olders in th e Bureau’s exam ination ofconsum er arbitration and w illbe affected negatively
by any regulation of consum er arbitration adopted by th e Bureau. Alth ough th e Bureau h as not
form ally req ue sted com m enton th e Study, w e believe th at, cons ide ring its potentialim pacton
consum ers and th e bus ine s s of bank ing as w ellas th e m isleading conclus ions th at h ave be en
draw n and reported aboutth e Study, it is criticalth atth e Bureau cons ider anoth e r perspective.
Accordingly, w e subm it th is analys is of th e Study, w h ich analys is w e believe supports a
conclus ion th atpre -dispute arbitration claus e s benefitcustom ers and th atth os e benefits s h ould
notbe re stricted or proh ibited.

I. SUMMARY

Th e Study clearly illustrate s th at arbitration h as s ignificant, dem onstrable benefits over
litigation in generaland clas s action litigation in particular. Itis faster, les s expens ive, and m ore
effective th an clas s action litigation. Custom ers w h o prevailin an individualarbitration recover
m onetary benefits th at, on average, are approxim ately 166 tim e s greater th an th e sum s rece ived
by th e average clas s m em ber in a clas s action s ettlem ent.

Sim ply put, th ere are insufficient data in th e Study to support a conclus ion th at
m andatory pre -dispute custom er arbitration provis ions in financialservice s contracts , or th e
inclus ion ofclas s action w aivers th ere in, s h ould be proh ibited;in fact, th ere are abundantdata in
th e Study th atcontradict such a conclus ion. Becaus e such regulation w ould notbe “cons istent
w ith th e Study,”in th e public intere st, or nece s sary for th e protection of consum ers , it w ould
exceed th e Bureau’s auth ority under Section 1028 ofth e Dodd-Frank Act.

M oreover, if th e Bureau w ere to over-regulate arbitration agre em ents or proh ibitth e us e
ofclas s action w aivers in such agre em ents , as som e partie s advocate, m any com panie s are lik ely
to discontinue offering arbitration to consum ers . Th atoutcom e w ould h arm consum ers , as th e y
w ould be deprived of a valuable and tim e -te sted procedure for econom ically, expeditiously,

4 Th is is th e As sociations’th ird subm is s ion to th e Bureau in connection w ith its study of
consum er arbitration. O n June 22, 2012, th e As sociations subm itted com m ents in
re spons e to th e Bureau’s Req ue stfor Inform ation Regarding Scope, M eth ods , and Data
Source s for Conducting Study ofPre -Dispute Arbitration Agre em ents . And, on August
6, 2013, th e As sociations subm itted com m ents in re spons e to th e Bureau’s re q ue st for
com m ents on its propos ed teleph one survey ofconsum ers .
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conveniently, and efficiently re solving individualconsum er dispute s . Instead, consum ers w ould
be relegated to a procedure (clas s action litigation) in w h ich th e y are lik ely to rece ive e ith er no
benefits atallor m inuscule benefits th atare aw arded years after th e initiation ofth e law suit. New
regulatory lim itations on arbitration agreem ents are lik ely also to re sult in increas ed costs to
consum ers for financialproducts and s ervice s . Rath er th an regulating consum er arbitration in
financialse rvice s contracts , th e As sociations believe th e Bureau s h ould concentrate its efforts on
educating consum ers aboutarbitration, including h ow to m ak e be stus e ofarbitration term s th ata
contract m ay contain and th e difference s betw e en arbitration and litigation, particularly clas s
action litigation, so th at consum ers gain a better understanding of th e m any benefits th at
arbitration offers .

In addition, w e identify num erous additionalis sue s th e Bureau s h ould re s earch and
analyze before any m eaningfulfinalconclus ions regarding th e efficacy of custom er arbitration
provis ions can be reach ed. Th e s e include custom er satisfaction w ith arbitration and w h eth er th e
creation of th e Bureau and its ow n regulatory, enforcem ent, and supervisory activitie s are
supplanting w h at consum er activists contend are th e m ain justification for clas s actions— i.e .,
providing redre s s to large num bers ofconsum ers and regulating corporate be h avior.

Finally, w e urge th e Bureau to solicitpublic com m enton th e Study so th atallintere sted
stak e h olders w illh ave an opportunity to expre s s th e ir view s on th e im portant is sue s at h and
before th e Bureau decide s w h eth er to initiate a rulem ak ing proce eding. Itw ould be prem ature for
th e Bureau to prom ulgate any regulation atth is tim e cons idering th e relatively brieftim e period
th atcustom er arbitration provis ions h ave been us ed by com panie s .

A. Pro-Arbitration Findings

Th e data reported in th e Study clearly dem onstrate th atarbitration is m ore beneficialto
consum ers th an clas s action or individuallitigation in a num ber ofim portantw ays . As discus s ed
in detailin Section II.A. ofth is letter—

1. Arbitration is faster, les s expens ive, and m ore effective th an litigation, including clas s
action litigation, and custom ers are far m ore lik ely to obtain a decis ion on th e m erits and
m ore m eaningfulrelief.

2. Th e Bureau’s statistics are cons istent w ith th e conclus ion of th e U.S. Ch am ber of
Com m erce in its Decem ber 2013 statisticalanalys is ofclas s actions th atth e vastm ajority
of clas s actions “produce [] no benefits to m ostm em bers of th e putative clas s”but“can
(and do) enrich [th e ir] attorneys .”W ith re spectto th e 562 clas s actions exam ined by th e
Bureau in th e Study—

• Atleast60% ofth e clas s actions studied produced nobenefitsatallfor th e putative
clas s m em bers , becaus e th ey w ere s ettled individually or w ith draw n by th e plaintiff.

• O nly 15% ofth e clas s actions rece ived finalclas s s ettlem entapproval.

• Noclas s action w as actually tried on th e m erits .
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• Consum ers w h o rece ived cas h paym ents in clas s action s ettlem ents obtained an
average ofonly $32.35.

• In clas s s ettlem ents th atre q uired putative clas s m em bers to subm ita claim form , th e
w e igh ted average claim s rate w as only 4% , m eaning th at96% oftheputativeclass
membersfailedtoobtainanybenefitsbecaus e th ey did notsubm itclaim s .

• Notw ith standing th e foregoing statistics , attorne ys’fee s aw arded to clas s couns elin
s ettlem ents totaled $424,495,451.

By contrast, customerswhoprevailedinarbitrationrecoveredanaverageof$5,389,
compared to the $32.35 obtained by the average classmember in classaction
settlements. Th us , th e average custom er w h o prevailed in arbitration rece ived 166
times more in financialpaym ents th an th e average clas s m em ber in clas s action
s ettlem ents .

3. Th e Study dispels th e m isconception th at arbitration is a barrier to clas s actions .
Arbitrationwasnotevenafactor— andthereforepresentednobarrier— in92% of
the562 classactionsstudied by theBureau, becaus e so few defendants m oved to
com pelarbitration and only about h alf of th os e few m otions w ere granted. M oreover,
th ere is abundant com petition in th e financialservice s m ark etplace to accom m odate
custom ers w h o prefer to re solve dispute s via litigation as oppos ed to arbitration. Th e data
s h ow th at 85% of credit card is suers and 9 2.3% of bank s do not include arbitration
provis ions in th e ir custom er contracts . Atleast25% ofcustom ers w h os e creditcard and
depos itaccountcontracts contain arbitration provis ions h ave a contractualrigh tto reject
th e arbitration provis ion w ith in 30 to 60 days of entering th e contractw ith outaffecting
any oth er provis ion in th e ir contracts .

4. Th e Study also dispels th e m isconception th atcom panie s h ave an unfair advantage over
custom ers in arbitration. Th e Study found th atalm ostallof th e arbitration proce edings
involved com panie s w ith repeat experience in th e forum . H ow ever, th at w as counter-
balanced by th e factth atcouns elfor th e consum ers w ere also usually repeatplayers in
arbitration.5 M oreover, in 81% of th e arbitrations in w h ich custom ers w ere aw arded
affirm ative relief, th e com pany w as a “repeat player,” but th e custom er prevailed
anyw ay.6

5. M any ofth e oth er statistics recited in th e Study also reflectfavorably on arbitration w h en
placed in th e proper context. For exam ple—

• Th e Study’s finding th atcustom ers initiated only 1,847 arbitration proceedings from
2010 th rough 20127 doe s not reflect custom er dis satisfaction w ith arbitration nor

5 Study, §1, p. 12;§5, p. 10 & n. 16.

6 Id. §5, p. 67.

7 Id. §5, p. 9 .
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sugge st th at it is an ineffective rem edy. In context, th is statistic is reasonable given
th e m ultitude ofoth er factors th atm aterially affectth e num ber ofarbitrations filed by
custom ers . Th os e factors include, inte r alia, th at (a) th e vast m ajority of custom ers
re solve th e ir dispute s w ith bus ine s s e s inform ally w ith outth e need for arbitration or
litigation,8 (b) custom er arbitration is stillin its infancy com pared to civillitigation,
(c) plaintiffs’law yers and consum er advocacy groups (m any funded by plaintiffs’
law yers) h ave s entcons istently negative m e s sage s aboutarbitration to custom ers for
m any years to dis suade th em from us ing it; (d) governm ent enforcem ent and
supervisory actions h ave elim inated m uch of th e need for custom ers to bring private
arbitration actions;and (e) individuals are turning increas ingly to on-line arbitration
and m ediation re source s to re solve sm alldollar custom er com plaints , w h ich th e
Bureau ch os e notto include in th e Study.9

• Th e Study’s finding th at 75% of consum ers surveyed teleph onically did not k now
w h eth er th e ir contracts contain an arbitration provis ion underscore s th e ne ed for th e
Bureau to concentrate its efforts on educating custom ers about th e difference s
betw een arbitration and litigation (including clas s actions)and th e m any benefits th at
arbitration can offer custom ers for re solving th e ir dispute s w ith com panie s .

B. Analys is ofth e Study Underscore s th e Ne ed for AdditionalRes earch to
Inform Future Policy Decis ions Regarding Arbitration

Before th e Bureau decide s w h eth e r or not to is sue a regulation, it s h ould re s earch a
num ber of im portantis sue s th ate ith e r w ere om itted from or w ere notfully or properly analyzed
in th e Study. W e believe th atth e s e is sue s , discus s ed in Section II. B below , are e s s entialto a fair

8 Th e Bureau its elf h as provided a portalth rough w h ich financialservice s com panie s
inform ally re solved m ore th an 558,000 alleged custom er com plaints in th e past th re e
years . Each alleged com plaintre solved obviated th e ne ed for th e custom er to com m ence
an arbitration proceeding.

9 For exam ple, in com m ents subm itted to th e Bureau w h en itinitially propos ed th e Study,
M odria, one of th e leading com panie s offering online arbitration and dispute re solution
s ervice s , stated th at it h andles m ore th an 60 m illion dispute s a year. Se e
h ttp://w w w .regulations .gov/#! docum entDetail;D=CFPB-2012-0017-0019 . Even if only
a fraction of th e dispute s h andled by M odria involve consum er financialservice s
com panie s , it is obvious th atth e univers e of custom er dispute s be ing addre s s ed outs ide
th e courtroom is m uch larger and divers e th an just th e AAA databas e exam ined in th e
Study. M odria is only one of m any online dispute re solution s ervice s . In th e ir ow n
initialcom m ents on th e Study, th e As sociations as k ed th e Bureau to study th e extentto
w h ich custom ers re solve th e ir dispute s w ith bus ine s s e s th rough online dispute re solution
in order to place m ore traditionalcustom er arbitration s ervice s (such as th e AAA) in th e
proper context. Se e h ttp://w w w .regulations .gov/#!docum entDetail;D=CFPB-2012-0017-
0030. H ow ever, th e Bureau did not do so. Before enacting any regulation affecting
custom er arbitration, th e Bureau s h ould study w h eth er and h ow such a regulation w ould
im pact th is ever-burgeoning nationaland internationalm ark et for re solving custom er
dispute s online .
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and balanced understanding of w h eth er any regulation of consum er arbitration “is in th e public
intere stand for th e protection ofconsum ers .”Th ey include–

1. Custom er satisfaction w ith th e arbitration proce s s;

2. Th e cas h aw ards , if any, th at individual clas s m em bers rece ive in clas s action
s ettlem ents;

3. Th e econom ic cons e q uence s to custom ers and com panie s of regulation th at w ould
proh ibitth e us e ofarbitration provis ions or clas s action w aivers;

4. Th e im pactofany regulation regarding custom er arbitration on th e provis ion ofnational
and internationalonline dispute re solution s ervice s (s e e note 9 supra);

5. W h eth er recentUnited State s Suprem e Courtdecis ions , w h ich m ak e itm ore difficultto
obtain clas s certification, w e igh in favor of supporting arbitration as a m eth od for
custom ers to re solve th e ir dispute s w ith com panie s;

6. Th e im pactofth e Bureau’s enforcem entand supervisory actions from January 1, 2013, to
date;

7. W h eth er th e clas s actions analyzed in th e Study or th e com plaints in th e Bureau’s
Consum er Com plaint Databas e can be q ualitatively evaluated to determ ine h ow m any
involved system ic is sue s th at w ould h ave been am enable to clas s action treatm ent and
certification;and

8. Custom er experience w ith analogous areas in w h ich th e us e ofarbitration h as a length ie r
and m ore developed h istory, such as em ploym entarbitration.

II. DISCUSSION

Section 1028 of th e Dodd-Frank Actreq uire s th e Bureau to “conducta study of, and to
provide a reportto Congre s s concerning, th e us e of agre em ents providing for arbitration of any
future dispute betw e en covered persons and consum ers in connection w ith th e offering or
providing of consum er financialproducts or s ervice s .”Section 1028 furth er provide s th at th e
Bureau, “by regulation, m ay proh ibitor im pos e conditions and lim itations for th e us e of [such ]
an agreem ent”ifit“finds th atsuch a proh ibition or im pos ition ofconditions and lim itations is in
th e public intere stand for th e protection of consum ers .”Th e findings in such a regulation m ust
be “cons istentw ith th e study.”

Notably, th e Study— cons istent w ith prior em piricalstudie s of consum er arbitration
conducted by th e Bureau’s ow n consultant10— include s a s ignificant q uantity of data

10 Se e , e .g., Ch ristoph er R . Drah ozal, et al., “An Em piricalStudy of AAA Consum er
Arbitration,”25 O h io St. J. on Disp. Re sol. 843 (2010). Th is article discus s e s th e re sults
of th e M arch 2009 study of AAA consum er arbitrations undertak en by th e Searle Civil
Justice Institute, North w e stern Univers ity Sch oolof Law . Th e study w as bas ed on a
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dem onstrating th at arbitration is m ore beneficialto consum ers th an clas s action or even
individuallitigation and dispels k ey m isconceptions aboutarbitration. Th e s e data w e igh h eavily
againstany regulation th atw ould proh ibitth e us e ofarbitration provis ions in consum er financial
service s contracts altogeth er, or m aterially condition or lim itth e ir us e (for exam ple, by banning
th e us e ofclas s action w aivers). W e discus s th e s e data in Section A below .

A. Th e Study Clearly Dem onstrate s th atArbitration Benefits Custom ers

1. Arbitration Is Faste r for Custom e rs th an Litigation

Th e Study dem onstrate s th at custom er arbitration is up to tw elve tim e s faste r th an
custom er litigation. Th e data s h ow th at (i) th e m edian de s k arbitration11 w as re solved in 4
m onth s; (ii) th e m edian teleph one arbitration w as re solved in 5 m onth s; (iii) th e m edian in-
person h earing w as re solved in 7 m onth s; and (iv) w h en th e arbitration s ettled, th e m edian
arbitration proceeding lasted 2-5 m onth s .12 By contrast, th e average clas s action s ettlem ent
rece ived finalcourtapprovalin 1.89 years , and federalcourtm ulti-districtlitigation (M DL)clas s
actions filed in 2010 closed in a m edian of2.07 years .13

2. Arbitration Is Le s s Expe ns ive for Custom e rs th an Litigation

Th e Study s h ow s th at custom ers pay far les s to arbitrate th an to sue in court. Prior to
Septem ber 14, 2014, th e custom er’s portion ofth e adm inistrative and arbitrator fe e s ch arged by
th e Am erican Arbitration As sociation (AAA)under its rules w as capped at$125. Th e com pany
paid allofth e rem aining fee s . Under th e AAA’s revis ed rules , th e custom er’s s h are ofth os e fe e s
is capped at$200, w ith th e com pany paying th e rem ainder.14 Th atis only one -h alfofth e $400 it

review of 301 AAA consum er arbitrations (240 brough t by consum ers , 61 brough t by
bus ine s s e s)th atw ere closed by aw ard betw e en Apriland Decem be r 2007. Itreach ed th e
follow ing conclus ions : (a) th e upfront cost of arbitration for consum er claim ants w as
q uite low ;(b) AAA consum er arbitration is expeditious (an average of 6.9 m onth s);(c)
consum ers w on som e relief in 53.3% of th e cas e s filed and recovered an average of
$19 ,255 (52.1% of th e am ount claim ed); (d) no statistically s ignificant repeat-player
effectw as identified;and (e)arbitrators aw arded attorne ys’fe e s to prevailing consum ers
in 63.1% of cas e s in w h ich th e consum er sough t such an aw ard and th e average
attorne ys’fee aw ard w as $14,574.

11 Des k arbitration involves dispute re solution bas ed on paper subm is s ion rath er th an a
h earing.

12 Study, §1, p. 13.

13 Id. §6, pp. 9 , 43.

14 Id. §1, p. 13;§4, pp. 10-11. M oreover, custom ers are pe rm itted to apply for a h ards h ip
w aiver ifth e y cannotpay th e s e m ode stam ounts , and m any arbitration provis ions offer to
pay th em for th e custom er ifre q ue sted or unconditionally. Id. §2, pp. 58-59 ;§5, pp. 12,
76-77.
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costs to file a new com plaintin federalcourt.15

3. Custom e rs R e cove r M ore in Arbitration th an in Litigation

According to th e Study, in arbitrations w h ere custom ers obtained relief on affirm ative
claim s and th e Bureau could determ ine th e am ount of th e aw ard, th e custom er’s average
recovery w as $5,389 (an average of 57 cents for every dollar claim ed).16 By contrast, bas ed on
73 of 74 individualfederalcourtclaim s in w h ich a judgm entw as entered for th e custom er, th e
average am ount aw arded to th e custom er w as $5,245.17 At th e oth er end of th e spectrum are
clas s m em bers in consum er clas s action s ettlem ents . Th e Study state s th atcas h paym ents to “at
least34 m illion consum ers”during th e period studied w ere “atleast$1.1 billion.”Th is m eans
th atth e average clas s m em ber’s recovery w as a m ere $32.35.18

Th e Study furth er concluded th at in 60% of th e 562 putative clas s actions studied, th e
putative clas s m em bers got noth ing at all, becaus e 25% of th e clas s actions w ere s ettled
individually, w h ile 35% w ere w ith draw n by plaintiffs .19 Th e s e statistics create a strong inference
th atm any clas s actions are m arginalatbe stand are filed notto benefitputative clas s m em be rs ,
butw ith th e intention ofdriving an individualsettlem ent. (O fcours e , even m arginalor frivolous
clas s actions re q uire th e defendantcom pany to incur substantialdefens e costs up to th e pointof
s ettlem ent, w ith draw al, or dism is sal. Th erefore , allcustom ers pay for th e costof defending and
m anaging such suits in th e form of h igh er price s or im pacton s e rvice s as such expens e s h ave to
be funded.)

M oreover, according to th e Study, only 15% of th e clas s actions studied obtained final
clas s s ettlem entapproval.20 In th e clas s s ettlem ents th atre q uired th e putative clas s m em bers to
subm it a claim form , th e w e igh ted average claim s rate w as only 4%, becaus e 9 6% of th e
potentially eligible putative clas s m em bers failed to subm itclaim s and th erefore did notrece ive a
s ettlem entaw ard.21 In addition, even th os e m inuscule claim s rate s fellby 9 0% if docum entary
proofw as re q uired to be subm itted along w ith th e claim .22

15 Id. §4, p. 10.

16 Id. §5, pp. 13, 41. Custom ers w ere also aw arded attorne ys’fe e s in 14.4% ofth e dispute s
re solved by arbitrators;th e large st aw ard of custom er attorne ys’fee s w as $37,275. Id.
§5, p. 79 .

17 Id. §6, p. 49 n. 85.

18 $1.1 billion divided by 34 m illion eq uals $32.35 per clas s m em be r.

19 Study, §1, pp. 13-14;§6, p. 37.

20 Id. §1, p. 14.

21 Id. §1, p. 17, §8, p. 30.

22 Id. §8, p. 31.
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Th e Study also s h ow s th atcustom ers are m ore lik ely to obtain decis ions on th e m erits in
arbitration th an th ey are in clas s action litigation. None of th e 562 clas s actions studied by th e
Bureau w entto trial.23 By contrast, th e Study found th atof 341 cas e s re solved by an arbitrator,
in-person h earings w e re h eld in 34% ofth e cas e s , and an arbitrator is sued an aw ard on th e m e rits
in aboutone -th ird ofth e cas e s .24

Finally, th e statistic th at dw arfs alloth ers is th e am ount paid to clas s action attorneys .
Th e Study found th atattorne ys’fe e s aw arded to clas s couns elin s ettlem ents during th e period
studied am ounted to a staggering $424,49 5,451— alm osth alfa billion dollars— in th atrelatively
s h ortperiod.25 Th e Bureau’s findings confirm th e conclus ions reach ed by th e U.S. Ch am ber of
Com m erce, Institute for LegalReform in a Decem ber 2013 em piricalstudy of clas s actions
titled, “Do Clas s Actions Benefit Clas s M em bers?”26 Th e Ch am ber analyzed 148 putative
consum er and em ployee clas s action law suits filed in or rem oved to federalcourt in 2009 .
Cons istentw ith th e Bureau’s Study, th e Ch am ber’s reportfound, inte r alia, th at—

" Notone of th e clas s actions studied ended in a finaljudgm enton th e m erits for th e
plaintiffs . And none ofth e clas s actions w entto trial, e ith er before a judge or a jury.

" Th e vast m ajority of cas e s produced no benefits to m ost m em bers of th e putative
clas s— even th ough in a num ber of th os e cas e s th e law yers w h o sough tto repre s ent
th e clas s enrich ed th em s elves in th e proce s s .

" Over one -th ird (35%) of th e clas s actions th at w ere re solved w ere dism is s ed
voluntarily by th e plaintiff. M any of th os e cas e s s ettled on an individualbas is ,
re sulting in an aw ard only to th e individualnam ed plaintiff and th e law yers w h o
brough tth e suit, w ith th e clas s m em bers rece iving noth ing.

" Justunder one -th ird (31%)ofth e clas s actions th atw ere re solved w ere dism is s ed by a
courton th e m erits , and th e clas s m em bers rece ived noth ing.

" For th os e cas e s th at s ettled, th ere w as often little or no benefit for clas s m em bers .
M oreover, few clas s m em bers ever rece ived th os e benefits , particularly in consum er
clas s actions .

Th e close correlation betw een th e Study and th e Ch am ber’s data reveals an em pirical
cons ensus th atclas s actions benefitconsum ers’law yers butnotth e consum ers th em s elves . Both
reports confirm th at in clas s actions : (1) th e vast m ajority of custom ers rece ive no benefit
w h atsoever from be ing a clas s m em ber;(2)any econom ic benefitto individualclas s m em bers in

23 Id. §6, pp. 7, 38.

24 Id. §5, pp. 11-12.

25 Id. §8, p. 33.

26 A link to th e reportis available ath ttp://w w w .instituteforlegalreform .com /re source/study-
clas s -actions -benefit-law yers -not-consum ers/.
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a clas s s ettlem ent is ins ignificant; and (3) th e m erits of th e dispute are rarely review ed or
re solved. By contrast, th e Study s h ow s th atcustom ers can rece ive s ignificanteconom ic benefits
in arbitration;th e y rece ive th os e benefits in m onth s rath er th an years atlittle or no expens e;and
th e ir dispute s are re solved on th e m erits .

4. Th e Study Dispe ls K e y M isconce ptions aboutConsum e r Arbitration

Plaintiffs’clas s action attorne ys and consum er advocate s contend th atarbitration is unfair
to consum ers becaus e (a) arbitration is a barrie r to clas s actions , becaus e it im pos e s individual
arbitration or dis suade s clas s actions from be ing brough t;(b) very few consum ers actually us e
arbitration to re solve dispute s; (c) th e arbitration provis ions are contained in form contracts
w h ich give custom ers no ch oice butto arbitrate;and (d)com panie s h ave an unfair advantage in
arbitration, becaus e th ey are “repeat players” before th e arbitration organizations th e y h ave
nam ed in th e ir contracts . Study data, h ow ever, dis peleach ofth e s e m isconceptions .

a. Arbitration Is Nota Barrier to Clas s Actions

Substantialdata in th e Study contradictth e argum entth atarbitration claus e s are a barrie r
to clas s actions . Th e Study found th at arbitration w as a factor— and th erefore potentially a
barrier— in only 8% ofth e 562 clas s actions studied.27 Th atis becaus e th e defendantcom panie s
m oved to com pelarbitration in only 9 4 ofth e 562 clas s actions (16.7%), and th os e m otions w ere
granted in only 46 (one -h alf) of th e clas s actions .28 Th us , arbitration h ad no causaleffect
w h atsoever on 9 2% of th e clas s actions studied by th e Bureau and, th e refore , could not h ave
been a barrier to consum ers obtaining clas s relief in th e overw h elm ing num ber of exam ples .29

Th e s e data are particularly rem ark able s ince in th e m iddle of th e tim e period studied (2010-
2012), th e U.S. Suprem e Court uph eld th e validity of clas s action w aivers in consum er
arbitration agreem ents in AT& T Mobility LLC Conce pcion.30 Th e Study found th at w h ile
Conce pcion generated a “sligh tupw ard trend”in th e us e ofarbitration provis ions , “th e increas e
h as notbeen as dram atic as predicted by som e com m entators .”31

Inasm uch as th e Study dem onstrate s th atarbitration agreem ents w ith clas s action w aivers
h ave only a very m inor (8%) im pacton consum er clas s actions , regulating availability or us e of
such agreem ents w ould notbe in th e public intere st, nor is such regulation needed to protectth e
public. Convers ely, ifth e Bureau w ere to over-regulate arbitration agre em ents or proh ibitth e us e
of clas s action w aivers in such agreem ents , as som e advocate, m any com panie s w ould lik ely
discontinue offering arbitration to custom ers . Th atw ould h arm consum ers , as th e y w ould los e

27 Study, §6, p. 38 (“[a]llclaim s against a com pany party w ere stayed or dism is s ed for
arbitration in 8% ofth e [clas s]cas e s”).

28 Id. pp. 8-9 , 57-58.

29 Id. §1, p. 14.

30 Se e AT& TMobility LLC Conce pcion, 131 S. Ct. 1740 (2011).

31 Study, §2, p. 12.
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th e arbitration forum to re solve a dispute . Th e y w ould be deprived ofa valuable and tim e -te sted
procedure for econom ically, expeditiously, conveniently, and efficiently re solving individual
custom er dispute s . Instead, th ey w ould be relegated to a procedure (clas s actions) in w h ich th e y
are lik ely to rece ive e ith e r no benefits atallor m inuscule benefits th atare delayed for years .

In fact, th e Study clearly s h ow s th at th e vast m ajority of clas s action law suits fail, not
becaus e th e underlying dispute s are s ent to arbitration for individualdispos ition, but becaus e
th ey inh erently lack m erit and/or are not certifiable. Th e Study found th at 35% of th e clas s
actions filed betw e en 2010 and 2012 w ere w ith draw n by plaintiffs and 25% w ere s ettled
individually.32 As noted in th e Study, “[t]h e m ostcom m on outcom e w as a potentialnon-clas s
s ettlem ent (typically, a w ith draw alof claim s by th e plaintiff) … . Clas sw ide judgm ent for
consum ers … [w as] th e leastfreq uentofth e identified outcom e s … occurring in les s th an 1% of
cas e s .”33 Th e Study furth e r found th at“[c]las s certification rarely occurred outs ide th e contextof
clas s s ettlem ent”and “[n]o clas s cas e s w entto trial.”34

Th e s e statistics strongly sugge st th at th e vast m ajority of th e so-called “clas s actions”
studied w ere one -off dispute s th at did not involve system ic is sue s and/or w ere oth erw is e not
m eritorious or certifiable.35 Th ey buttre s s th e conclus ion th at th ere is little, if any, causal
relations h ip betw een th e succe s s of consum er clas s actions and th e pre s ence of arbitration
claus e s in th e custom ers’contracts , s ince m ostclas s actions faildue to th e ir ow n inadeq uacie s
entirely unrelated to arbitration. Even as to th e 9 2% of th e clas s actions studied th at w ere not
ordered to be arbitrated, th e Study dem onstrate s th at clas s actions are an exceptionally poor
veh icle for producing relief to custom ers . M oreover, th e s e num bers effectively ch allenge th e
notion th atclas s actions are an effective enforcem enttool.

Th e data also debunk th e oft-as s erted argum ent from plaintiffs’law yers th at th e m ere
pre s ence of an arbitration claus e discourage s or inh ibits custom ers from pursuing rem edie s .36

Assum ing argue ndo th atth e re are clas s actions th atare notbrough tbecaus e th e potentialplaintiffs’
contracts contained an arbitration clause w ith a clas s action w aiver, th e re is no evidence to
dem onstrate th atsuch class actions , if initiated, w ould h ave h ad a h igh e r succe s s rate th an th os e th at
w ere filed and studied by th e Bureau. Pre sum ably, 60% of th os e clas s actions w ould never h ave
re sulted in any reliefto putative clas s m em bers , le s s th an 1% ofth em w ould re sultin a judgm entfor

32 Id. §1, pp. 13-14;§6, p. 37.

33 Id. §6, p. 37.

34 Id. §1, p. 14.

35 O fcours e , even m arginalor frivolous clas s actions m ustbe defended, often atsubstantial
costto th e defendantcom pany.

36 Se e , e .g., “Public Justice Com m ents to Bureau of Consum er FinancialProtection In
Re spons e to Req ue stfor Inform ation for Study ofPre -Dispute Arbitration Agre em ents ,”
Dock et No. CFPB-2012-0017, p. 17 (June 23, 2012) (urging th e Bureau to study “th e
claim s suppre s s ion effects ofarbitration claus e s”).
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th e plaintiffs , and any reliefto putative clas s m em bers afforded by clas s action s ettlem ents w ould be
ins ignificantcom pared to th e benefits obtainable in arbitration.

In sum , itis notarbitration th atis a barrie r to custom ers obtaining m eaningfulrelief in class
actions . Rath e r, th e evidence dem onstrate s th at it is clas s action litigation th at m ay be pre cluding
consum e rs from obtaining m e aningfulre lie fin arbitration.

b. Th e Num ber ofConsum er Arbitrations Initiated to Date Is Nota
M eaningfulStatistic

Th e Study noted a “relatively low ”num ber (1,847) of arbitration proce edings filed by
custom ers against financialservice s com panie s .37 H ow ever, no inference s h ould be draw n th at
custom ers prefer litigation to arbitration or th atarbitration is an ineffective rem edy com pared to
clas s actions . In reality, th e vast m ajority of custom er dispute s are re solved by m ore direct
m eth ods w ith outth e need for arbitration or litigation, even sm allclaim s litigation.

Indeed, th e Bureau h as e stablis h ed a portalth rough w h ich financialservice s com panie s
re solve consum er dispute s directly and w ith out intervention, and th e Bureau us e s every
opportunity to encourage consum ers to file com plaints th rough th e portal. According to its
w ebs ite , from July 2011 th rough M arch 1, 2015, m ore th an 558,800 consum er com plaints and
is sue s h ave be en re solved in th is m anner.38

Th e Bureau’s Consum er Re spons e Annual Report also provide s m onetary relief
inform ation for com panie s th at report such relief. Th is include s m edian relief of $363 for 670
debt collection com plaints , $475 for 1,000 m ortgage com plaints , $24 for 200 credit reporting
com plaints , $105 for 3,060 bank account and s ervice com plaints , $121 for 3,140 credit card
com plaints , $200 for 270 private student loan com plaints , and $319 for 70 payday loan
com plaints .39 In addition to th e Bureau, a vastnum ber ofoth er federalagencie s as w ellas state
agencie s such as state attorneys’generaloffice s provide th e ir ow n com plaint portals, as do
private entitie s such as th e Better Bus ine s s Bureau.

Th e fact th at th e num ber of consum er arbitrations is relatively sm allcan also be
explained by th e follow ing facts : (a) for alm ost tw o decade s consum er advocate s h ave s ent
cons istently negative m e s sage s about arbitration to dis suade consum ers from arbitrating;40 (b)

37 Study, §5, p. 9 .

38 Se e h ttp://files .consum erfinance .gov/f/201503_ cfpb_ com plaints -by-th e - num bers .pdf.

39 CFPB, Consum er Re spons e AnnualReport (January 1-Decem ber 31, 2014), p. 43,
available at h ttp://files .consum erfinance .gov/f/201503_ cfpb_ consum er-re spons e -annual-
report-2014.pdf.

40 For exam ple, th e consum er advocacy organization Public Justice state s on its w ebs ite th at
“[o]ur M andatory Arbitration Abus e Prevention Project is th e ack now ledged national
leader in th e battle against corporate efforts to us e arbitration … .” Se e
h ttp://w w w .publicjustice .net/w h at-w e -do/acce s s -justice/m andatory-arbitration.
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consum er arbitration is s till“th e new k id on th e block ”com pared to litigation;41(c) governm ent
enforcem ent actions , including vigorous regulatory and supervisory activitie s by th e Bureau,42

reduce th e field for consum ers to bring private actions;43 (d) individuals are turning increas ingly
to on-line arbitration and m ediation re source s to re solve sm all-dollar custom er com plaints (s e e
note 9 s upra);and (e) th e Bureau h as done little to educate consum ers aboutth e m any benefits
th at arbitration can offer. W ith re spect to th is latter point, th e Study found th at over 75% of
consum ers surveyed said th ey do not k now w h eth er th e ir credit card agreem ent contained an
arbitration claus e . Th e Bureau can play an im portantrole in rectifying th ats ituation by h aving its
Consum er Education and Engagem ent divis ion educate custom ers about th e relative costs and
benefits ofarbitration and litigation— particularly clas s action litigation.

c. Custom ers H ave Ch oice s Regarding Arbitration

Th e Study found th at85% ofcreditcard is suers (covering 47% ofth e m ark et)and 9 2.3%
of bank s (w ith 56% of insured depos its) do notinclude arbitration provis ions in th e ir custom er
contracts .44 Clearly, custom ers w h o prefer notto h ave an arbitration provis ion in th e ir account
agreem entcan ch oos e com panie s th at do notoffer arbitration program s . Th e s e include four of
th e ten large st credit card is suers (Bank of Am erica, CapitalO ne, Ch as e , and H SBC), w h ich
before 2009 included arbitration provis ions in th e ir accountagreem ents butno longer do so.45

M oreover, at least 25% of th os e contracts th at contain arbitration provis ions also provide th e
custom er w ith a contractualrigh t to reject th e arbitration provis ion, typically w ith in 30 to 60
days ofentering th e contract, w ith outaffecting any oth er provis ion in th e contract.46

41 Se e Prepared Rem ark s of Bureau Director Cordray at th e M arch 10, 2015 Arbitration
Field H earing, p. 1 (alth ough th e Federal Arbitration Act w as pas s ed in 19 25,
“[a]rbitration claus e s w ere rarely s e en in consum er financialcontracts untilth e last
tw enty years or so”).

42 Se e discus s ion atpage s 18-20 ofth is letter.

43 Th e Study identified 1,150 consum er financialenforcem ent actions filed betw een 2008
and 2012 by state, m unicipal, and federalentitie s . O f th os e , only 15% h ad one or m ore
m atch ing clas s action litigations . Study, §9 , p. 14.

44 Id. §1, pp. 9 -10;§2, pp. 7, 9 , 14.

45 Id. §2, pp. 10-11.

46 Id. §2, p. 31. Score s of fede raland state courts h ave enforced arbitration provis ions on
th e bas is th atitperm itted th e consum er to optout. See , e .g., CircuitCity Store s , Inc. v.
Ah m e d, 283 F.3d 119 8 (9 th Cir. 2002);CircuitCity Store s , Inc. v. Najd, 29 4 F.3d 1104,
1108 (9 th Cir. 2002);Marle y v. M acy’s South , No. CV405-227, 2007 W L1745619 , at
*3 (S.D. Ga. June 18, 2007);Providian NationalBank v. Scre w s , 89 4 So. 2d 625 (Ala.
2003);Tsadilas v. Providian NationalBank , 13 A.D.3d 19 0, 786 N.Y.S.2d 478 (N.Y.
App. Div. 1stDep’t2004), appe alde nie d, 5 N.Y.3d 702, 832 N.E.2d 1189 , 79 9 N.Y.S.2d
773 (June 4, 2005);W e bb v. ALC ofW e stCle veland, Inc., No. 9 0843, 2008 W L4358554
(O h io Ct. App., 8th App. Dist. Sept. 25, 2008);Pivoris v. TCFFinancialCorp., No. 07-C
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d. Com panie s Do NotH ave an Unfair Advantage in Arbitration as “Repeat
Players”

Th e Study found th atalm ostallof th e arbitration proce edings involved com panie s w ith
repeatexperience in th e forum . H ow ever, th atw as counter-balanced by th e factth atcouns elfor
th e consum ers w ere also usually repeat players in arbitration.47 M oreover, in 81% of th e
arbitrations in w h ich custom ers w ere aw arded affirm ative relief, th e com pany w as a “repeat
player,”butth e custom er prevailed anyw ay.48

B. Im portantIs sue s th atW arrantAdditionalStudy

Th e As sociations strongly urge th e Bureau to conduct additionalre s earch on s everal
im portant is sue s before m ak ing policy decis ions regarding w h eth e r re stricting or proh ibiting
consum er arbitration claus e s w ould be in th e public intere st.

First, th e Bureau s h ould study consum er satisfaction w ith th e arbitration proce s s . Th e
Bureau’s teleph one survey of 1007 consum ers m erely purported to explore consum ers’“default
as sum ptions”concerning arbitration and intentionally excluded consum ers w h o h ad actually
participated in an arbitration proceeding.49 Both logic and com m on s ens e dictate th atth e Bureau
s h ould s e e k to m easure consum er satisfaction w ith arbitration as it is an e s s entialfactor to be
cons idered in an analys is ofw h eth er consum er arbitration is in th e public intere st.

2673, 2007 U.S. Dist. LEXIS 9 0562 (N.D. Ill. Dec. 7, 2007); SDS Autos , Inc. v.
Ch rzanow s k i, Cas e No. 1D06-429 3, 2007 W L4145222 (Fla Ct. App., 1st Dist. Nov. 26,
2007);H onig v. Com castofGa., LLC, CivilAction No. 1:07-cv-1839 -TCB, 537 F. Supp.
2d 1277 (N.D. Ga. Jan. 31, 2007);Davidson v. Cingular W ire le s s , LLC, No. 2:06-cv-
00133, 2007 W L89 6349 , at *6 (E.D. Ark . M ar. 23, 2007);Martin v. Delaw are Title
Loans , Inc., No. 08-3322, 2008 W L444302 (E.D. Pa. O ct. 1, 2008);Colum bia Cre dit
Se rvice s , Inc. v. Billingsle a, No. B19 0776, 2007 W L19 82721 (Cal. Ct. App. July 10,
2007);Eave s -Le anos v. As surant, Inc., No. 07-18, 2008 W L1805431 (W .D. Ky. Apr. 21,
2008);Ende rlin v. XM Satellite Radio H oldings, Inc., No. 06-0032, 2008 W L830262
(E.D. Ark . M arch 25, 2008);Crandallv. AT& T Mobility, LLC, No. 07-750, 2008 W L
279 6752 (S.D. Ill. July 18, 2008);Guadagno v. E*Trade Bank , No. CV08-03628 SJO
(JCX), 2008 W L 5479 062 (C.D. Calif. Dec. 29 , 2008); Mage e v. Advance Am e rica
Se rvicing ofArk , Inc., No 6:08-CV-6105, 2009 W L89 09 9 1 (W .D. Ark . April1, 2009 );
Cle rk v. ACE Cas h Expre s s , Inc., No. 09 -05117, 2010 U.S. Dist. LEXIS 79 78 (E.D. Pa.
Jan. 29 , 2010).

47 Study, §1, p. 12;§5, p. 10 & n. 16.

48 Id. §5, p. 67.

49 Id. §3, p. 4 (“[w ]e opted not to explore consum er satisfaction w ith arbitration (or
litigation proce edings”).
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As th e Study ack now ledge s , th e re is precedentfor studying th is is sue .50 For exam ple, in
2005 H arris Interactive conducted an online pollof 609 individuals w h o h ad participated in an
arbitration proceeding in w h ich a decis ion w as reach ed.51 Th atpollconcluded, inte r alia, th at(1)
arbitration w as w idely s e en as faster (74%), s im pler (63%), and ch eaper (51%) th an going to
court;(2)tw o th irds (66%)ofth e participants said th ey w ould be lik ely to us e arbitration again,
w ith nearly h alf (48%) saying th e y w ere extrem ely lik ely to do so, and even am ong th os e w h o
lost, one -th ird said th ey w e re at least som ew h at lik ely to us e arbitration again; (3) m ost
participants w ere very satisfied w ith th e arbitrators’perform ance, th e confidentiality proce s s , and
its length ;and (4)alth ough w inners found th e proce s s and outcom e very fair and lose rs found th e
outcom e m uch les s fair, 40% of th os e w h o lost w ere m oderately to h igh ly satisfied w ith th e
fairne s s ofth e proce s s , and 21% w ere m oderately to h igh ly satisfied w ith th e outcom e .

Th e As sociations subm itth at, notw ith standing th e Bureau’s as s ertion th atitis difficultto
find consum ers w h o h ave personalexperience w ith both arbitration and litigation,52 th e opinions
ofconsum ers w h o h ave experienced th e arbitration proce s s are m ore valuable th an th e opinions
ofth e consum ers q ue stioned in th e Bureau’s teleph one survey w h o h ad never participated in an
arbitration. Th e As sociations believe th atth e Bureau’s survey greatly dim inis h ed th e value and
relevance ofth e data as w ellas th e Study as a w h ole.

Second, th e Bureau s h ould continue to study th e benefits , if any, th at individualclas s
m em bers rece ive in clas s action s ettlem ents . Th e Study reports data on th e benefits of clas s
actions in aggregate term s , failing to disclos e th e sm allsum s th at individualclas s m em bers
rece ive . Bas ed upon th e Bureau’s finding th ataggregate cas h paym ents to “atleast34 m illion
consum ers”during th e period studied w ere “at least $1.1 billion,”53 th e As sociations e stim ate
th atth e average cas h paym entrece ived by individuals in a s ettlem entclas s w as a m ere $32.35.
Th at figure pales by com parison w ith th e $5,389 th at th e average custom er rece ived in
arbitration.54 In addition, th e Bureau s h ould conduct a survey of consum ers w h o h ave gone
th rough clas s action litigation. Such a survey w ould s h ed m uch ligh ton th e is sue of consum er
satisfaction w ith clas s actions .

W h ile th e As sociations h ave sough t to m ak e apples -to-apples com parisons betw een
arbitration and clas s action litigation bas ed upon th e Study’s aggregate data, th e Study its elf
attem pts to s h y aw ay from doing so. Instead, th e Study urge s readers to exercis e “caution in
draw ing conclus ions as to h ow w ellconsum ers or com panie s fare in arbitration as com pared to

50 Id. §3. p. 5 n. 5.

51 Se e H arris Interactive, Surve y of Arbitration Participants (April2005), available at
h ttp://w w w .adrforum .com /rcontrol/docum ents/Re s earch Studie sAndStatistics/2005H arris
Poll.pdf.

52 Study, §3 p. 5.

53 Id. §1, pp. 16-17, §8, pp. 27-28.

54 Id. §5, pp. 13, 41.
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litigation.”55 It re iterate s th at “[c]om paring outcom e s acros s litigation and arbitration is
e specially treach erous”and “q uite ch allenging.”56 If th atis so, th en w h atw as th e bas is for th e
Bureau’s pre s s releas e for th e M arch 10 field h earing, w h ich em ph as ized th e benefits of clas s
actions over arbitration?57 M ore im portantly, w h atbas is could th ere be for any regulation th at
w ould proh ibitor m aterially lim itconsum er arbitration provis ions in financialservice s contracts
if th e Bureau is unable to dem onstrate clearly and convincingly th at individualconsum ers fare
w ors e in arbitration th an th ey do in clas s action litigation?

Th e fact th at th e Bureau h as ack now ledged th at in 60% of th e putative clas s actions
studied, clas s m em be rs recovered absolutely noth ing m ak e s it incum bent on th e Bureau to
analyze th e am ountth at individualclas s m em bers rece ived in th e 15% of th e clas s actions th at
rece ived finalsettlem entapproval. Any regulation by th e Bureau th atis bas ed upon th e alleged
superiority of clas s actions as a m eans of re solving custom er dispute s m ust be supported by
specific data s h ow ing th atcustom ers fare better in clas s actions th an in arbitration. Such data are
pre s ented now h e re in th e Study. In fact, th e data in th e Study s h ow th atarbitration is superior to
clas s actions in term s offinancialrecovery for consum ers ($5,389 versus $32.35).

Th ird, th e Bureau s h ould conduct additionalanalys is of w h eth er th e us e of consum er
arbitration provis ions by com panie s low ers th e costs ofth e goods and s ervice s th e s e com panie s
provide to custom ers and, convers ely, w h eth e r th e elim ination of arbitration provis ions or of
clas s action w aivers w ith in th em w ould increas e th e costs of goods and s ervice s to custom ers .
Th e re sults of th e Study on th is is sue w ere inconclus ive as th e Bureau found “little em pirical
evidence”and a “lack ofa statistically s ignificanteffect.”58 Th e Bureau ack now ledged th at“w e
h ave notspecifically isolated and studied th e effectofrem oving arbitration claus e s on th e pricing
of sm allis suers ,” and furth e r ack now ledged th at “our analys is cannot be interpreted as
e stablis h ing th at com panie s did not save m oney from th e ir us e of pre -dispute arbitration
claus e s .”59

Th e As sociations believe th at th is m erits furth e r study. Congre s s h as recognized th e
extraordinary costs and burdens th at com panie s are forced to incur in defending clas s actions ,
even th e costs ofdefending againstfrivolous and m arginally m eritorious law suits . In enacting th e
Clas s Action Fairne s s Actof2005, Congre s s found, inte r alia, th at—

[C]orporate defendants are forced to s ettle frivolous claim s to avoid expens ive
litigation, th us driving up consum er price s .

55 Id. p. 7.

56 Id. §6, p. 4.

57 Se e h ttp://w w w .consum erfinance .gov/new sroom /cfpb-study-finds -th at-arbitration-
agre em ents -lim it-relief-for-consum ers/.

58 Study, §10, pp. 5, 16.

59 Id. p. 16.
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* * *

Becaus e clas s actions are such a pow erfultool, th ey can give a clas s attorne y
unbounded leverage, particularly in jurisdictions th at are cons idered plaintiff-
friendly. Such leverage can e s s entially force corporate defendants to pay ransom
to clas s attorne ys by s ettling— rath er th an litigating— frivolous law suits .

* * *

Judge Rich ard Posner of th e United State s Court of Appeals for th e Seventh
Circuit h as explained, “Certification of a clas s action, even one lack ing m erit,
force s defendants to stak e th e ir com panie s on th e outcom e ofa s ingle jury trial, or
be forced by fear of th e ris k of bank ruptcy to s ettle even if th e y h ave no legal
liability … . [Defendants]m ay notw is h to rollth e s e dice . Th atis putting itm ildly.
Th ey w illbe under intens e pre s sure to s ettle.” H ence, w h en plaintiffs s e e k
h undreds of m illions of dollars in dam age s , bas ic econom ics can force a
corporation to s ettle th e suit, even if it is m eritles s and h as only a five percent
ch ance ofsucce s s .60

Ifth ere is a correlation betw een a com pany’s us e ofarbitration and th e costs ofth e goods
and s ervice s itsupplie s to custom ers , any regulation th atelim inated th e arbitration provis ion or
its clas s action w aiver could caus e com panie s to incur substantially increas ed dispute re solution
costs th at could drive up th e cost of th e goods and s ervice s th e y provide to custom ers , th e
purported beneficiarie s of such regulation. Bas ic econom ic th eory dictate s th at if com panie s’
litigation costs increas e , th ere w illbe corre sponding pre s sure to increas e revenue or reduce
value. M any courts and com m entators h ave so concluded.61

Fourth , th e Bureau s h ould study th e im pactofrecentU.S. Suprem e Courtdecis ions , such
as Com castCorp. v. Be h re nd and W al-M artStore s , Inc. v. Duk e s , w h ich m ak e itm ore difficult

60 Senate ReportNo. 14, Th e Clas s Action Fairne s s Actof2005, 109 th Congre s s , 1stSe s s .,
2005 W L6279 77, at*14, 20-21 (Feb. 28, 2005).

61 Se e , e .g., M e tro Eastv. Que st, 29 4 F.3d 29 4, 29 7 (7th Cir.), ce rt. de nie d, 537 U.S. 109 0
(2002)(Th e “benefits ofarbitration are reflected in a low er costofdoing bus ine s s th atis
pas s ed along to custom ers . Th at is becaus e by lim iting discovery and dealing w ith
individualrath er th an clas s claim s it“curtails th e costofth e proce edings and allow s sw ift
re solution of sm alldispute s .”);Prove nch e r v. Dell, 409 F. Supp. 2d 119 6, 1203 n. 9
(C.D. Cal. 2006) (“it is lik ely th at consum ers actually benefit in th e form of les s
expens ive com puters reflecting Dell’s savings from inclus ion ofth e arbitration claus e in
its contracts”);CarnivalCruis e Line s , Inc. v. Sh ute , 49 9 U.S. 585 (19 9 1) (“it stands to
reason th atpas s engers containing a forum claus e … benefitin th e form of reduced fare s
… ”);Steph en J. W are, Paying th e Price of Proce s s : JudicialRe gulation of Consum e r
Arbitration Agre e m e nts , 2001 J. Disp. Re sol. 89 , 9 1-9 3 (2001); Rich ard A. Posner,
Econom ic Analys is ofLaw 7 (6th ed. 2003).
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for plaintiffs to obtain clas s ce rtification.62 Th e As sociations believe th at th e s e decis ions
decreas e th e lik elih ood th at putative clas s m em bers w illbenefit from th e clas s proce edings ,
w h ich in turn supports arbitration as a preferred m eth od in th e first instance for consum ers to
re solve th e ir dispute s w ith com panie s .63

Fifth , th e Bureau s h ould cons ider w h eth er th e governm ent enforcem ent s ection of th e
Study, w h ich exclude s th e bulk of th e Bureau’s ow n enforcem ent and supervisory actions ,
s h ould be updated to include th e Bureau’s enforcem entand supervisory actions from January 1,
2013, to date and to tak e account of anticipated future enforcem ent activitie s . Th e Study
exam ined federaland state enforcem ent actions from January 1, 2008, th rough Decem ber 31,

62 Com castCorp. v. Be h re nd, 133 S. Ct. 1426 (2013);W al-M artStore s , Inc. v. Duk e s , 131
S. Ct. 2541 (2011). Se e also C. Fis k & E. Ch em erins k y, “Th e Failing Faith in Clas s
Actions : W al-M art v. Duk e s and AT& T Mobility v. Conce pcion,”7 Duk e J. of Const.
Law & Pub. Policy 73 (2011)(“[i]n W al-M artv. Duk e s … th e Suprem e Courtrevam ped
th e law concerning … Rule 23 of th e Fede ralRules of CivilProcedure , allow ing
bus ine s s e s to insulate th em s elves from clas s action suits … .”);R. Bone, “Clas s Actions
and Acce s s to Justice,”82 Geo. W as h . L. Rev. 651, 654 (2014) (as a re sultofW al-M art
and Com cast, “clas s certification h as becom e m ore difficultto obtain”).

63 M oreover, in Spok e o, Inc. v. Robins , No. 13-1339 (ce rt. grante d April27, 2015), th e
Suprem e Court agre ed to review w h eth er a plaintiff w h o cannot s h ow any actualh arm
from a violation of th e Fair Credit Reporting Act (FCRA) neverth eles s h as standing
under Article III of th e U.S. Constitution to sue for statutory dam age s in federalcourt.
Th e cons e q uence s of th e Suprem e Court’s eventual decis ion w ill lik ely extend
s ignificantly beyond FCRA litigation and affectnum erous oth er statute s and th e viability
of clas s actions w h ere alleged tech nicalviolations did not caus e any actualh arm . In
addition to th e FCRA, such statute s include th e Truth in Lending Act, th e Teleph one
Consum er Protection Act, th e Electronic Fund Transfe r Act, th e Fair Debt Collection
Practice s Act, th e H om eow ners Protection Act, th e Fair H ous ing Act, th e CreditRepair
O rganizations Act, th e Em ployee Retirem entIncom e Security Act, th e Lanh am Act, th e
Am ericans w ith Disabilitie s Act, and th e Video Privacy Protection Act. Th e Suprem e
Court’s ruling could also discourage th e filing of clas s actions under th os e statute s . In
countles s clas s actions in fede ralcourt, th e plaintiffs’clas s action bar h as obtained
recoverie s de spite th e abs ence ofactualinjury to th e nam ed plaintiffs and clas s m em bers .
In addition, th e Suprem e Courtrecently agreed to review w h eth er an unaccepted offer of
com plete reliefto th e nam ed plaintiffm ade prior to certification ofa clas s m oots notonly
th e plaintiff’s individualclaim s , butalso th e clas s action and deprive s th e courtoffederal
subjectm atter jurisdiction. Se e Cam pbell-Ew ald Com pany v. Gom e z, No. 14-857 (ce rt.
grante d M ay 18, 2015). A decis ion in th atcas e could also m ak e clas s actions h arder to
sustain.
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2012.64 H ow ever, th e Bureau did not report its first enforcem entaction untilJuly 2012, and it
h as reported 47 enforcem entactions in 2013, 2014 and to date in 2015.65

Alth ough th e Bureau h as be en in operation les s th an four years , itw ould appear th atits
regulatory and supervisory activitie s are supplying w h atconsum er advocate s argue are th e goals
of clas s actions— providing redre s s for large num bers of consum ers and th e regulation of
corporate be h avior. Since th e record ofth e Bureau’s regulatory and enforcem entactivitie s is just
beginning to em erge, th e Study s h ould be updated to cons ider th e Bureau’s enforcem ent
activitie s from January 2013 to date . W e believe th ey are re s h aping th e governm entenforcem ent
landscape and s ignificantly decreas ing th e alleged “enforcem ent”need for clas s actions . In July
2014, th e Bureau stated on its w ebs ite : “To date, our enforcem entactions h ave re sulted in $4.6
billion in relieffor rough ly 15 m illion consum ers h arm ed by illegalpractice s .”66 Th e Bureau also
reported in its Supe rvisory H igh ligh ts ofW inter 2015 th at“recentsupervisory re solutions [by th e
Bureau] h ave re sulted in rem ediation of approxim ately $19 .4 m illion to m ore th an 9 2,000
consum ers .”67 Its m ore recent Supe rvisory H igh ligh ts of Sum m er 2015 report an additional
$11.6 m illion to m ore th an 80,000 consum ers for a totalof$31 m illion to 172,000 consum ers for
th e com bined periods . Analyzing justth e enforcem entaction statistics , th e Bureau’s enforcem ent
efforts h ave re sulted in an average paym entof$305 to each consum er, approxim ately 10 tim e s
th e $32.35 rece ived by th e typicalputative clas s m em ber in th e clas s action s ettlem ents studied
by th e Bureau.

In addition, th e Bureau h as rem edie s and re source s notavailable to plaintiffs’clas s action
law yers , such as th e CivilPenalty Fund.68 M oreover, unlik e clas s action law suits , w h en th e
Bureau acts , th ere is le s s potentialconflict betw een consum ers and th e attorne ys repre s enting
th em in th e ultim ate re solution ofth e cas e . In private clas s action litigation, couns elfor th e clas s
s e e k s a s izeable percentage of any recoverie s obtained ($424,49 5,451, alm ost h alf a billion
dollars , in attorneys’fee s in th e lim ited clas s action data studied by th e Bureau).69 Notably, th e
$4.6 billion in consum er relief provided by th e Bureau’s enforcem ent activitie s th rough July
2014 w as notreduced by a h alf-billion dollars to pay attorne ys’fee s .

64 Study, §9 , p. 9 .

65 Se e h ttp://w w w .consum erfinance .gov/adm inistrativeadjudication/.

66 Se e h ttp://w w w .consum erfinance .gov/blog/category/bureau-m ilestone s/.

67 Se e Supe rvisory H igh ligh ts (W inter 2015)ath ttp://w w w .consum erfinance .gov. Th e study
note s th at rem ediation num bers repre s ent rem edialactions th at gave been com pleted
“s ince th e publication of th e last is sue of th e Supervisory H igh ligh ts and during th e
period under review ,”butdoe s notindicate th e date ofth e prior Supe rvisory H igh ligh ts .

68 Se e h ttp://w w w .consum erfinance .gov/budget/civil-penalty-fund/.

69 Study §8, p. 33.
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Updating th e Study to include th e s e statistics , and anticipated future enforcem ent and
regulatory activitie s by th e Bureau, is critically im portants ince th e Bureau’s robustenforcem ent
activitie s reduce th e ne ed for clas s actions as a m ech anism to protect consum ers or discipline
proscribed be h avior. In th e Study, th e Bureau analyzed th e extent of overlap betw een
governm ent enforcem ent and private clas s actions involving consum er financialis sue s . Th e
Study concluded th at“w e w ere unable to find an overlapping private clas s action com plaint in
88% of th e enforcem ent actions .”70 Th us , w h en th e Bureau acts , it potentially elim inate s or
reduce s th e ne ed for private clas s actions . Reducing th e suppos ed need for clas s actions s h ould
also reduce any concerns th at arbitration agreem ents m ay be h arm ing custom ers becaus e th e y
im pair clas s actions . Any new regulation of consum er arbitration before th e im pact of th e
Bureau’s enforcem entactivitie s on clas s actions is determ ined, and future enforcem entactivitie s
by th e Bureau are tak en into account, w ould th erefore be m yopic.

Sixth , th e Bureau s h ould attem ptto evaluate q ualitatively th e clas s actions it studied to
determ ine w h eth e r th e dispute s involved w ere of a nature th at w ould be lik ely to lead to
certification. Th e Study s e em s to as sum e th at if a clas s action is filed, it m ust be s erious and
legitim ate for purpos e s of com paring clas s actions to arbitration. As discus s ed above, h ow ever,
th e Bureau’s ow n statistics revealth at60% ofth e clas s actions studied w e re s ettled individually
or w ere w ith draw n by th e plaintiffs .

Th e s e statistics are incons istent w ith th e Bureau’s as sum ption about th e legitim acy of
clas s actions , and th ey ch allenge th e conclus ion th atclas s actions are us efulas an enforcem ent
tool. Even th e finding th at15% of th e clas s actions rece ived finalsettlem entapprovaldoe s not
e stablis h th at th e clas s actions w ere certifiable, s ince m any com panie s s ettle to avoid th e
enorm ous cost, burden, and distraction of protracted clas s action proceedings and th e dis covery
proce s s . At th e very m inim um , th e Bureau s h ould review th e pleadings in th e clas s actions it
studied and reporton th e percent, ifany, th atinvolved dispute s th atw ere adeq uately s ystem ic in
nature and th e refore reasonably lik ely to re sultin clas s certification.

Seventh , th e Bureau s h ould study w h eth er and h ow a regulation affecting consum er
arbitration w ould im pactth e ever-burgeoning nationaland internationalm ark etofonline dispute
re solution s ervice s . (Se e note 9 s upra).

Finally, becaus e financialconsum er arbitration is in its relative infancy, th e Bureau
s h ould study analogous areas , such as em ploym entarbitration, in w h ich th e us e ofarbitration h as
a length ier h istory. Severalearlier studie s h ave concluded th atem ployee s fare w ellin arbitration
and h ave h igh levels ofsatisfaction w ith th e arbitralproce s s . For exam ple—

70 Id. §9 , p. 4.
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" O ne study dealing w ith AAA em ploym entarbitration found th atem ploye e s w on 73%
of th e arbitrations th e y initiated and 64% of allem ploym ent arbitrations (including
th os e initiated by em ployers).71

" A study th at com pared th e re sults in em ploym ent arbitration w ith th e re sults in
federalcourt during th e sam e period of tim e found th at 63% of em ploye e s w on in
arbitration com pared to 15% of em ploye e s w h o w on in federalcourt. Aw ards to
em ploye e s in arbitration w ere on average 18% ofth e am ountdem anded versus 10.4%
ofth e am ountdem anded in court. Th e study also dem onstrated th atw h ile arbitration
aw ards to em ploye e s w e re on average low er th an judgm ents to em ploye e s in court,
th e outcom e for em ploye e s w as stillbetter in arbitration becaus e ofth e ir h igh er w in-
rate s of arbitration and th e s h orter duration of arbitration com pared to court
proceedings .72

" In yetanoth er study, itw as reported th atem ploye e s w on 51% of arbitrations , w h ile
th e EEOC w on 24% ofcas e s in fede ralcourt.73

" Anoth er study reported th at em ployee s w on 68% of th e tim e before th e AAA as
contrasted w ith only 28% ofth e tim e in litigation.74

" A study exam ining em ploym ent arbitration in California concluded th at consum ers
prevailed 71% ofth e tim e .75

" A report com paring arbitration and litigation of em ploym ent claim s found th at
h igh er-com pensated em ploye e s (i.e ., th os e w ith annualincom e s of$60,000 or m ore)
obtained sligh tly h igh er aw ards in arbitration before th e AAA th an in court.76

71 Lisa B. Bingh am , “Is Th ere a Bias in Arbitration of Nonunion Em ploym entDispute s?
An Analys is of Active Cas e s and O utcom e s ,”6 Int’lJ. ConflictM anagem ent369 , 378
(19 9 5).

72 L. M altby, “Private Justice : Em ploym entArbitration and CivilRigh ts ,”30 Colum . H um .
R igh ts L. Rev. 29 , 46-48 (19 9 8).

73 G. Baxter, “Arbitration in Litigation for Em ploym entCivilRigh ts?,”2 Vol. ofIndividual
Em ployee R igh ts 19 (19 9 3-9 4).

74 W . H ow ard, “Arbitrating Claim s ofEm ploym entDiscrim ination,”Disp. Re s . J. O ct-Dec
19 9 5, at40-43.

75 “Consum er and Em ploym entArbitration in California: A Review ofW ebs ite Data Posted
Pursuant to Section 1281.9 6 of th e Code of CivilProcedure ,” California Dispute
Re solution Institute (August 2004), available at w w w .m ediate .com /cdri/ cdri_ print_
Aug_ 6.pdf.

76 T. Eis enberg & E. H ill, “Arbitration and Litigation of Em ploym ent Claim s : An
Em piricalCom parison,”Disp. Re sol. J. Nov. 2003 –Jan. 2004, at44.
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" A study com pared th e re sults of em ploym entdiscrim ination cas e s filed and re solved
betw een 19 9 7 and 2001 in th e South ern District of New York versus arbitrations
conducted by th e NASD and NYSE. Em ployee s prevailed 33.6% ofth e tim e in court
versus 46% of th e tim e in arbitration. Th e m edian dam age s aw ard w as $9 5,554 in
court versus $100,000 in arbitration. Th e m edian duration w as 25 m onth s in court
versus 16½ m onth s in arbitration. Th e study also found th atofover 3,000 cas e s filed
in court, only 125 (2.8%)w entto trial.77

" A study of 171 em ploym entarbitration cas e s filed w ith th e AAA in 19 9 2 concluded
th atth ere w as no bas is for believing th atth e arbitrators w ould favor em ployers w h o
w ere repeatplayers .78

III. CONCLUSION

Th e As sociations believe th atth e Bureau’s Study, inadeq uate as it is in m any re spects ,
neverth eles s clearly supports a conclus ion favoring pre -dispute arbitration agreem ents . W e urge
th e Bureau to recognize and give fullcreditto th e m any pro-arbitration findings in th e Study and
to th e oth er is sue s rais ed in th is letter w h en itbegins its policy deliberations . M oreover, w e urge
th e Bureau to solicitpublic com m enton th e Study so th atallintere sted stak e h olders w illh ave an
opportunity to expre s s th e ir view s on th e im portant is sue s pre s ented and am plify th e record of
inform ation available before th e Bureau decide s w h eth er to initiate a rulem ak ing. W ith outdoing
so, w e do notbelieve th atth e Bureau, bas ed upon th e evidence pre s ented to th e public, can m eet
th e te st e stablis h ed by Congre s s for im pos ing new rules to lim it, re strict, or oth erw is e proh ibit
consum er arbitration, an effective avenue for redre s s relied upon each year by m any consum ers .

77 M . Delik at and M . Kleiner, “An Em piricalStudy of Dispute Re solution M ech anism s :
W h ere Do Plaintiffs Better Vindicate Th e ir R igh ts?,”Disp. Re sol. J. Nov. 2003 –Jan.
2004, at56.

78 L. Bingh am , “Is th e re a Bias in Arbitration of Nonunion Em ploym ent Dispute s? An
Analys is ofActualCase s and O utcom e s ,”6 Int’lJ. ofConflictM gm t. 369 (19 9 5).
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